U.S. Department of Labor Assistant Secretary for
Occupational Safety and Health
Washington, D.C. 20210

OSHA | nstruction CPL 2-2.38C

OCT 22 1990
O fice of Health Conpliance Assi stance

Subj ect : | nspection Procedures for the Hazard Conmuni cati on
St andard, 29 CFR 1910. 1200, 1915.99, 1917. 28,
1918. 90, 1926.59, and 1928.21

A. Purpose. This instruction establishes policies and provides
clarifications to ensure uniformenforcenent of the Hazard
Communi cation Standard (HCS).

B. Scope. This instruction applies OSHA-w de.

C. References.

1. GOSHA Instruction CPL 2.45B, June 15, 1989, the Revised
Field OQperations Manual (FOM .

2. GOSHA Instruction STP 2-1.117, August 31, 1984.

3. Voluntary Training Guidelines, Vol. 49, FR 30290, July
27, 1984.

4. 29 CFR 1910. 20, Access to Enpl oyee Exposure and Medi cal
Recor ds.

5. 29 CFR 1910. 1047, Ethylene xide.

6. 29 CFR 1910.1000, Air Contam nants, Vol. 54, FR 2332,
January 19, 1989.

7. The HCS was recodified and referenced as 29 CFR 1910. 1200
for General Industry, 1915.99 for Shipyard Enpl oynment,
1917.28 for Marine Term nals, 1918.90 for Longshori ng,
1926.59 for Construction and 1928.21 for Agriculture.

For convenience this instruction will reference only
appl i cabl e paragraphs. The appropriate sections of the
CFR shall be referenced for citation purposes when

i nspections are perfornmed in those respective industries.

D. Cancellation. OSHA Instruction CPL 2-2.38B, August 15, 1988,
i's cancel ed.

E. Action. OSHA Regional Admnistrators and Area Directors
shall use the guidelines in this instruction to ensure
uni form enforcenment of the HCS. The Directorate of
Conpl i ance Prograns will provide support as necessary to
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assi st the Regional Adm nistrators and Area Directors in
enforcing the HCS

F. Federal Program Change. This instruction describes a Federal

Program change which affects State progranms. Each Regi ona
Adm ni strator shall

1

Ensure that this change is forwarded to each State
desi gnee.

Expl ain the technical content of the change to the State
desi gnee as requested.

Advi se the State designees that as a result of further
court actions, all provisions of the Federal HCS are now
in effect in all segnments of industry. The conpliance
date for programed inspections in the construction

i ndustry and the three previously di sapproved provisions
was extended to March 17, 1989. States not al ready
enforcing in all industries were expected to have done so
by that date.

Ensure that State designees are asked to acknow edge
recei pt of this Federal programchange in witing to the
Regi onal Adm nistrator as soon as the State’s intention
is known, but not later than 70 cal endar days after the
date of issuance (10 days for mailing and 60 days for
response). This acknow edgnent nust include the State’s
intention to follow OSHA' s policies and procedures
described in this instruction, or a description of the
State’s alternative policy and/ or procedure which is “at
| east as effective” as the Federal policy and/or
procedure or of the reasons why the change shoul d not
apply to that State.

Ensure that the State designees submt a plan suppl enent,
in accordance with OSHA Instruction STP 2.22A, Ch-3, as
appropriate, follow ng the established schedule that is
agreed upon by the State and Regional Adm nistrator to
submt non-Field Operations Manual / Techni cal Manual
Federal Program Changes.

a. If a State intends to follow the revised inspection
procedures described in this instruction, the State
must submt either a revised version of this
instruction, adapted as appropriate to reference

2
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State law, regulations and adm ni strative structure,
or a cover sheet describing how references in this
instruction correspond to the State’'s structure.

The State’s acknow edgnent letter may fulfill the
pl an suppl ement requirenent if the appropriate
docunentation is provided.

b. If the State adopts an alternative to Federal
enforcenent inspection procedures, the State’s plan
suppl enment nust identify and provide a rationale for
all substantial differences from Federal procedures
in order for OSHA to judge whether a different State
procedure is as effective as a conparabl e procedure.
An alternative enforcenent policy would presunmably
be necessary in a State with a right-to-know | aw or
a different hazard communi cati on standard.

C. Any State which has a right-to-know |l aw shall al so
docunent in the plan suppl enent how enforcenent of
the right-to-know | aw substitutes for, relates to or
interfaces with the hazard conmuni cati on standard,
and how the State mai ntains separation of any
publ i c/community right-to-know enforcenent
activities fromits approved State plan workpl ace
oper ati ons.

6. After Regional review of the State plan suppl enent and
resolution of any comments thereon, forward the State
submi ssion to the National Ofice in accordance with
establ i shed procedures. The Regional Adm nistrator shal
provi de a judgnent on the relative effectiveness of each
substantial difference in the State plan change and an
overal | assessnent thereon with a recommendation for
approval or disapproval by the Assistant Secretary.

7. Review policies, instructions and gui delines issued by
the State to determ ne that this change has been
communi cated to State personnel.

G Special ldentifiers. The sections of this instruction which
are marked wth an asterisk (*) have particular relevance to
construction enpl oyers.

H Background. A final Hazard Communi cati on Standard *
(HCS), 29 CFR 1910.1200, covering the manufacturing sector,
Standard I ndustrial Cassification Codes (SIC) 20-39, was

3
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published in the Federal Register on Novenber 25, 1983 (48 FR
53280). As a result of a court challenge, OSHA was ordered
by the U S. Court of Appeals for the Third Crcuit to expand
the scope of the standard w thout further rul emaking.

1. On August 24, 1987, a final rule covering all enployers
was published in the Federal Register. Due to subsequent
court and adm ni strative actions, OSHA was prevented from
enforcing the rule in the construction industry and from
enforcing in all industries three requirenents dealing
with providing and maintaining materi al safety data
sheets (MBDSs) on nulti-enpl oyer worksites, coverage of
consuner products, and the coverage of drugs in the
nonmanuf act uri ng sector.

2. As aresult of the February 21, 1990, Suprene Court
decision (see Dole, Secretary of lLabor, et, al., V.
United Steelwrkers of Anerica et. al., No. 88-1434), al
provisions of the rule are nowin effect for al
i ndustrial segnents, including the three previously
stayed provisions nentioned above. OSHA extended the
conpliance date until March 17, 1989, for programred
i nspections in the construction industry.

|. Organization of this Instruction. Conpliance guidelines are
addressed within the main part of this instruction.
Clarifications, interpretations, review aids and ot her
information are provided in Appendices A through D. This
format wll permt easier updating and additions, as
enf orcenment experience provides nore information regarding
t hese areas.

1. Appendix A of this instruction provides clarifications of
provi sions of the standard where significant
interpretations have been necessary to ensure uniform
enf orcenent and under st andi ng.

2. Appendix B provides a sanple letter for inquiries
regardi ng m ssing or deficient MSDS and | abel s.

3. Appendi x C provides general guidelines for evaluation of
hazar ds.

4. Appendi x D provides a guide for review ng MSDS



OSHA Instruction CPL 2-2.38C

OCT 22 1990
Office of Health Compliance Assistance

J. lnspection Resources. Conpliance safety and health officers
(CSHGs) shall eval uate enpl oyer conpliance with the HCS
during the course of all inspections. (See the FOM Chapter
111, D.7.a.2.)

1. Both safety and health CSHGs shal |l eval uate enpl oyer
conpliance with the witten programrequirenents, use of
| abel s, availability of MSDS and appropriate training.

2. CSHOs of one discipline shall consult with those of the
ot her when specific expertise is necessary to evaluate
el ements of the enployer’s program

K. lnspection Guidelines. The follow ng guidelines apply to al
i nspections conducted to determ ne conpliance with the HCS

1. Inspection Guidance. The HCS incorporates both
specification and performance requirenents which are
result-oriented, thereby providing goals for achievenent
and all owi ng enployers the flexibility to develop a
program suitable for their particular facility. In
eval uating conpliance with the rule, CSHOs shoul d al ways
consi der whether the intent of the provisions have been
met. CSHOs nmust exercise a high | evel of professional
j udgnment during conpliance inspections. The standard
itself, and the preanbl e acconpanying it, are to be
consulted for further guidance.

2. Special Docunentation. In addition to those itens
required by the FOM Chapter 1V, C. 8. as applicable,
when citations are recommended, the CSHO shall docunent
the following on the OSHA-1B or, as appropriate,
el sewhere in the case file:

a. Nane of the chem cal (s).

b. Nane of the person preparing the hazard
determ nation, witten program |abel, MSDS, etc.
and for whom t hey worKk.

C. CSHOs shall ensure that the nunmber of enpl oyees who
may be exposed (including potential exposure) to the
chem cal in the establishnment is docunented

d. | f a chem cal manufacturer, inporter, or distributor
IS inspected, indicate the name of a downstream

5
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enpl oyer who receives the chem cal, including
conpany nane, address, and potential or actual
downst r eam enpl oyee exposure.

Heal th and physi cal hazards.

| f practical, include a photocopy or a photograph of
i naccurate and/or any inconplete |abel (s)/MDS in
the case file. Oherw se docunent the specific
deficiency in the case file. [If the volune of

i naccurate/inconpl ete MSDS cannot reasonably be
included in the file, then a representative nunber
shoul d be docunented, indexing those referenced in
the citation

3. Scope and Application-Paragraph (b). The HCS requires

| abel s and MSDS to be transmtted from chem ca

manuf acturers and inporters to distributors to enpl oyers
to enployees. No barrier to this information flowis
permtted.

a.

Thi s paragraph outlines exenptions to full coverage
of the standard. A conplete exenption from al

requi renents of the HCS applies for only those itens
listed under (b)(6) and should not be confused with
t he | abeling exenptions at (b)(5) which only apply
when chem cals are subject to the |abeling

requi renents of certain Federal agencies.

Laboratories and seal ed containers are dealt with in
alimted fashion as per paragraphs (b)(3) and

(b) (4).

| nspection Guidelines. As explained in *
H 2. of this instruction, the HCS has been fully
enforceable in all SICs since March 17, 1989.

(1) The Scope and Application paragraph (b) of the
HCS requires “all enployers to provide
information to their enpl oyees about the
hazardous chem cals to which they are exposed,
by neans of a hazard comruni cati on program
| abel s and other forns of warning, materi al
safety data sheets and information and
training.” (Enphasis added.)
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(2) The expansion of the standard to all industries
via the August 24, 1987, final rule obligates
all enployers to conply with the provisions of
the HCS. Enployers nust provide their
enpl oyees with information on hazardous
substances which are known to be present at the
wor ksi te.

(3) The scope paragraph clearly states that the HCS
applies to enployers if they know hazardous
chem cals are present in a manner that
enpl oyees nmay be exposed, regardl ess of whet her
t he enpl oyer has created the chem cal exposure.
The nmul ti-enpl oyer worksite provisions of
par agraph (e)(2) ensure that enployers are able
to obtain the information they need to be able
to meet these obligations.

(4) In sonme cases, a hazardous chem cal may be
present for a long period of tinme wthout an
enpl oyee exposure until repair or denolition
activities are perforned. By way of exanple,
enpl oyers involved in work operations where
j ackhammers are being used to break up a
si dewal k know that they are exposing their
enpl oyees to a hazardous chem cal (silica),
even though they did not “bring” the hazard to
the site. Even though other provisions of the
standard may not be enforceable (MSDS and
| abel s), the enployer should still develop a
hazard conmuni cation programto informtheir
enpl oyees “about the hazardous chem cals to
whi ch they are exposed.” Enployers nmay utilize
their already existing hazard conmuni cation
programto communi cate information on these
types of hazards to their enployees, as per
par agraph (e)(3).

4. Hazard Determination - Paragraph (d). Only chenical
manuf acturers and inporters are required to perform
hazard determ nations on all chem cals they produce or
i nport, although distributors and enpl oyers may choose to
do so. Hazard determ nation procedures must be in
writing and nade avail abl e, upon request, to enpl oyees,
the National Institute for occupational Safety and Health
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(NIOSH), and OSHA. Appendix Cis provided as a guide for
use when assessing the hazard eval uati on procedures.

a.

| nspection Guidelines. The adequacy of a conpany’s
hazard determ nati on program can be assessed
primarily by exam ning (or review ng) the outcone of
that determnation; i.e., the accuracy and adequacy
of the information on |abels and MSDS. The witten
hazard eval uati on procedures generally describe the
process followed; they do not have to address each
chem cal evaluated. The chem cal manufacturer,

i nporter, enployer or distributor performng the
hazard determ nation (“the preparer”), shall be
asked to forward the witten hazard determ nation
procedures to the Area Director when they are not

i mredi ately avail able at the establishnment. A
reasonabl e time period, not exceeding 5 working
days, shall be allowed for receipt in the Area
Ofice.

(1) Although not required, many conpanies wll keep
records of individual chem cal evaluations. In
the event of a finding by the CSHO of an
i naccurate determ nation, as indicated by
i naccurate information on the MSDS or | abel,

t hese records may be useful in identifying
where the conpany’s evaluation differed from
OSHA' s, and for docunmentation of appropriate
vi ol ati ons.

(2) In general, the hazard eval uati on procedures
shoul d address the fol |l ow ng:

(a) The sources of information to be
consulted. Evaluators should have access
to a wide range of sources. Wile well-
known chem cal s coul d be adequately
eval uated by consulting established
reference texts, others wll require
searches of bibliographic data bases.

(b) Criteria to be used to evaluate the
studi es, including those paraneters
addressed by the HCS (i.e., statistical
significance; whether or not the
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eval uati on was conducted according to
established scientific principles).

(c) A plan for reviewing information to update
the MSDS if new and significant health
information is found.

(3) The hazard eval uation nust include an
assessnent of both physical and health hazards.
The chem cal manufacturer or inporter mnust
consi der the potential exposures that may occur
when downstream enpl oyers use the product, and
address the hazards that may result fromthat
use on the | abels and MSDS prepared for the
product. It is inportant to note that enpl oyee
“exposure” as defined by the HCS includes any
route of entry (inhalation, ingestion, skin
contact or absorption) and al so includes
potential (e.g., accidental or possible)
exposure, including foreseeabl e energenci es.
Only by considering all these factors can the
chem cal manufacturer or inporter truly assess
t he hazards encountered during anticipated use
of his product. The nere presence of a
chem cal in a product does not necessarily
result in coverage; it nust be available for
exposure.

(4) Evaluations with respect to carcinogen | abeling
and MSDS notations are addressed in those
respective sections below as well as in
Appendi x A which al so contains specific
informati on on mneral oils.

b. Ctation Guidelines. Citations for violations of
paragraph (d)(1) shall be issued when the preparer
has failed to performa hazard determ nation
Par agraphs (d)(2), (d)(3) and (d)(4) of the standard
shal | be used, as appropriate.

(1) |If the preparer has devel oped MSDS but does not
have the witten procedures avail able that were
used to determ ne the hazards of the
chem cal (s), then a viol ation of paragraph
(d)(6) exists and shall be recomended for
citation.
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(2) If the preparer has not devel oped an MSDS and
no witten procedures are available, then
apparent violations of both paragraphs (d)(1)
and (d)(6) exist and shall be recomended for
citation. (Refer to K 7.b. of this instruction
for gui dance.)

(3) Chem cal manufacturers or inporters are not
required to test their products to eval uate
their hazards. |If a m xture has been tested,
the resulting data would apply. If it has not
been tested as a whole, the mxture is assuned
to present the sane hazards as its conponent
parts. |f the enployer chooses to rely on
upstream chem cal manufacturers’ hazard
determ nations for the conponent parts of his
m xture, he may do so but nust so specify in
his witten hazard determ nati on procedures.
MSDS for each of the conmponent parts nust be
physi cal |y grouped together in order to neet
the chem cal manufacturer’s hazard
determ nation requirenents. Certain
information has to be provided for the mxture
as a whole for the conbined MSDS; e.g.,
identity, manufacturer’s nane, address,

5. Witten Hazard Communication Program Paragraph (e). *
CSHGOs shall review the enployer’s witten hazard
communi cation programto determne if all applicable
requi renents of paragraph (e) have been addressed. The
HCS obligates all enployers who may expose their
enpl oyees to hazardous chemcals to develop a witten
program regardl ess of whether or not they introduced the
hazard into the workpl ace.

a. | nspection Guidelines. Ideally, and if readily
avai l able, the witten program should be revi ened
first, prior to ascertaining whether the el enents of
t he program have been inplenmented in the workpl ace.

(1) The CSHO shall determ ne whether or not the
enpl oyer has addressed the issues in sufficient
detail to ensure that a conprehensive approach
to hazard comruni cati on has been devel oped.

10
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(2) In general, the witten program shoul d consi der
the followi ng el enents where applicabl e:

(a) Labels and Ot her Forns of Wrning.

1 Desi gnati on of person(s) responsible
for ensuring |abeling of in-plant
cont ai ners.

2 Desi gnati on of person(s) responsible
for ensuring | abeling on shipped
cont ai ners.

3 Description of |abeling systen(s)
used.

4 Description of witten alternatives
to | abeling of in-plant containers,
wher e applicabl e.

5 Procedures to review and update | abel

i nformati on when necessary.

(b) Mterial Safety Data Sheets.

1 Desi gnati on of person(s) responsible
for obtaini ng/ mai ntai ning the NMSDS.

2 How such sheets are to be naintai ned
(e.g., in notebooks in the work
area(s), via a conputer termnal, in

a pick-up truck at the jobsite, via
tel efax) and how enpl oyees obtain
access to them

3 Procedure to foll ow when the MSDS is
not received at the tine of the first
shi prent .

4 For chem cal nmanufacturers or

i nporters, procedures for updating
t he MSDS when new and significant
health information is found.

11
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(c) Iraining.

1 Desi gnati on of person(s) responsible
for conducting training.

2 Format of the programto be used
(audi ovi sual s, classroominstruction,
etc.).

3 El ements of the training program

conpare to the elenents required by
t he HCS (paragraph (h)).

[

Procedures to train new enpl oyees at
the time of their initial assignnent
and to train enpl oyees when a new
hazard is introduced into the
wor kpl ace.

|on

Procedures to train enpl oyees of new
hazards they may be exposed to when
wor ki ng on or near another enployer’s
worksite (i.e., hazards introduced by
ot her enpl oyees).

(o)}

Qui del ines on training prograns
prepared by the O fice of Training
and Education entitled “Voluntary
Trai ning Guidelines” (Vol. 49 ER
30290, July 27, 1984) can be used to
provi de general information on what
constitutes a good training program

(d) Additional Topics To Be Revi ewed.

1 Does a list of the hazardous
chemcals exist and if so, is it
conpiled for each work area or for
the entire worksite and kept in a
central |ocation?

N

Are met hods the enployer will use to
i nform enpl oyees of the hazards of
non-routine tasks outlined?

12
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3 Are enpl oyees infornmed of the hazards
associ ated with chem cal s cont ai ned
in unl abel ed pipes in their work
areas?

[

Does the plan include the nmethods the
enpl oyer will use at nulti-enployer
wor ksites to inform other enployers
of any precautionary neasures that
need to be taken to protect their

enpl oyees?

|on

For multi-enpl oyer workpl aces, are
the methods the enployer will use to
informthe other enployer(s) of the
| abel i ng system used descri bed?

(o)}

Is the witten program nmade avail abl e
to enpl oyees and their designated
representatives?

b. Cdtation Guidelines. Generally, all violations of
paragraph (e) shall be grouped with the viol ated
el enent(s) listed in the subparagraphs of (e) and/or
vi ol ati ons of paragraphs (f), (g) and (h) as appropriate,
since (e)(l) is the only provision under paragraph (e)
whi ch addresses the devel opnent, inplenentation and
mai nt enance of the witten hazard comruni cati on program
Specific citation guidance is seven bel ow

(1) Paragraph (e)(l) shall be cited by itself when no
program exi sts (i.e., when no program has been
devel oped). Paragraph (e)(l) shall also be cited in
i nstances where the witten programis not
mai ntai ned at a fixed worksite |ocation. For
certain nobile or nmulti-enployer worksite
situations, see guidance given in Appendix A,
Section (e)(2), discussion beginning on page A-15.

(2) Wen an enployer’s witten programexists but is
found to be deficient (i.e., has not been
i npl emrented as witnessed by the inadequacies of the
ot her requirenents of the standard), paragraph
(e)(l) shall be cited and grouped as separate
violations with separate penalties with the el enents
of the standard required in subparagraphs of (e)

13
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(3)

(4)

and/ or paragraphs of (f), (g), and/or (h). An
exanple follows: An enployer has developed a witten
program but it has not been inplenented in the

wor kpl ace--no training has been provi ded and MSDSs
are not available to enployees. In this situation
two separate violation itens shall be recommended
for citation: (e)(1l) grouped with (h) as a separate
violation and penalty and (e)(l) grouped with (g)(8)
as a second violation with separate appropriate
penal ty.

Par agraph (e)(l) shall also be cited when an

enpl oyer has not devel oped a witten program and yet
i's exposing his enployees to chem cal hazards which
are known to be present in the workplace and which
are created by anot her enpl oyer.

OSHA' s conpl i ance and enforcenment policies for

mul ti-enpl oyer worksites are set forth in the FOM
Chapter V, Sections F.1 and 2., which state that
with regard to working conditions where enpl oyees of
nore than one enpl oyer are exposed to a hazard, the
enpl oyers “wth the responsibility for creating and/
or correcting the hazard” shall be cited for

vi ol ati ons of OSHA standards that occur on a multi-
enpl oyer worksite. In these situations, normally
citations for violations shall be issued to each of
t he exposing enployers as well as to the enpl oyer
responsi bl e for correcting or ensuring the
correction of the condition (which is usually the
controlling enpl oyer or general contractor).

6. Labels and G her Forns of WArni ng, Paragraph (f). *

Label s or other markings on each container of chemcals

must

include the identity and appropriate hazard

war ni ngs. Label s on shi pped contai ners nust al so include
t he nane and address of the chem cal manufacturer,
i nporter, or other responsible party.

a.

| nspection GQuidelines. CSHGOs shall determ ne that
containers are |labeled, that the |abels are |egible,
and that the |abels are prom nently displ ayed.

(1) Labels nust be in English. Labels and MSDS may
al so be printed in additional |anguages.

14
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(2) The accuracy of the label information is to be
assessed for a representative nunber of
chem cals. The CSHO shal |l determ ne whet her
the label identity can be cross-referenced with
the MSDS and the |ist of hazardous chem cal s.

(3) CSHGOs must consider alternate | abeling
provi sions (for exanple tags or markings) for
containers which are too small to accommpbdate a
| egi bl e | abel .

(4) CSHGOs shall evaluate the effectiveness of in-
pl ant | abeling systens through a review of the
enpl oyer’ s training programand MSDS
procedures. Such eval uation shall include
interviews with enployees to determne their
famliarity with the hazards associated with
chemcals in their workplace. An effective
programis one that ensures that enployees are
awar e of the hazardous effects (including
target organ effects) of the chem cals to which
they are potentially exposed.

(5) Cuidelines for referrals regarding i nadequate
| abel s are dealt with in this instruction at
K 7.a.(7) and (8).

Ctation Guidelines. Chem cal manufacturers shal

be cited for appropriate paragraphs (f)(l)(i)
through (f)(I)(iii) of the standard when
deficiencies are found relating to products that are
shi pped downstream Paragraphs (f)(5)(i) and
(f)(s)(ii) of the standard shall be cited when a
hazardous chem cal is created and/or used only in-
house. (See also K 7.Db.)

7. Material Safety Data Sheets, Paragraph (qg). The *

standard requires chem cal manufacturers and inporters to
devel op or obtain a material safety data sheet for each
hazardous chem cal they produce or inport.

a.

| nspection GQuidelines. Distributors and enpl oyers
may, at their option, devel op MSDSs. CSHGOs shoul d
informthemas well as chem cal manufacturers and
inporters that the Material Safety Data Sheet, OSHA
Form 174, is available for this purpose. The CSHO

15
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shal | evaluate the conpliance status of this

provi sion by exam ning a sanple of MSDSs to

determ ne that the MSDSs has been obtai ned or

devel oped and prepared in accordance with the

requi renents of paragraphs (g)(2)-(5) of the
standard and to ensure that the information

regardi ng the health and physical hazards is
technically accurate. |If MSDSs are not updated when
new i nformati on becones avail able, the hazard
determ nation performed by the chem cal manufacturer
or inporter is deficient.

(1) The nunber of MSDSs and the particul ar MSDS
selected for review w || depend upon several
factors, such as:

(a) The nunber of chem cals in the workpl ace.
(b) The severity of the hazards invol ved.

(c) The conpl eteness of the MSDS in general.
(d) The volune of the chem cals used.

(2) The CSHO is to conplete this review by
foll ow ng the procedures outlined in Hazard
Eval uation Procedures Appendix C of this
instruction. The CSHO shall also use avail abl e
l[iterature and conputer references in the Area
O fice as well as Appendix D, Guide to
Revi ewi ng MSDS Conpl et eness, in review ng NMSDS.

NOTE: Publ i shed MSDS reference files are
copyrighted, and, therefore, nmust NOT
be copied for distribution to the
public.

(3) In addition, each Area Ofice has access to
physi cal and heal th hazard data on the OSHA
Conmputerized Information System (OCIS). |If the
hazard information is not avail abl e or cannot
be obtained in the Area Ofice, then the
Regi onal O fice shall be consulted. |If the
Regi onal O fice does not have information on
the chem cal in question, then the Regional
O fice shall contact the Technical Data Center.
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(4)

(5)

(6)

(7)

Publ i shed MSDSs, if used, are a screening
resource for the CSHO  The information on

t hese MBDSs has not been eval uated by OSHA to
determine if it is accurate or required in
every situation. They should be used to help
identify which areas require further research
or where information is |acking on the MSDS
bei ng revi ened.

The followng itens shall be considered when
review ng the MSDSs:

(a) Do enployers have an MSDS for each
hazar dous chem cal used?

(b) Does each MSDS contain information which
adequately addresses at |east the 12
el ements required by the standard at

(9)(2)(i)-(xii)?

(c) Are all sections of the MSDS accurately
conpl et ed?

The CSHO shall ensure conpliance with the MSDS
transm ssion provisions of the standard by
review ng the chem cal manufacturer’s,
inporter’s, or distributor’s program for
transmtting the MSDSs and updated MSDSs to
downst r eam cust oner s.

Referral Procedures Where an Enpl oyer’s NMSDS/
Label is Inadequate or Deficient. \Were

enpl oyers are relying on the MSDS/ | abel
supplied by chem cal manufacturers or
inporters, the follow ng procedures apply:

(a) Enployers are not to be held responsible
for inaccurate information on the MSDS/
| abel which they did not prepare and they
have accepted in good faith fromthe
chem cal manufacturer, inporter or
di stributor.

(b) The CSHO shall take copies of the MSDS/

| abel with inaccurate infornmation back to
the Area Ofice for referral to the
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(8)

appropriate State Plan State or Area
Ofice. Before making the referral, the
Area Director shall wite to the supplier
requesting action in 30 days or |ess using
the sanple letter in Appendix B of this
instruction. As an option, the Area
Ofice may call the supplier, but if a
pronpt response is not received, a letter
shall be sent. This may be done even if
the supplier is outside the jurisdictional
area of the Area Ofi ce.

(c) |If the manufacturer or supplier fails to
respond within a reasonable tine, a
referral (OSHA-90 Form, with conplete
background information attached, shall be
sent to the State Plan State or Area
Ofice within whose jurisdiction the
suppl i er or manufacturer does busi ness.

(d) The Area Ofice within whose jurisdiction
the upstream supplier or manufacturer is
| ocated shall then ensure that an
abbrevi ated (HCS) inspection is conducted
or that a letter is witten in accordance
with the referral procedures in the FOV
Chapter I X. B.3.b.

(e) The findings and the MSDS(s) and/or |abels
obt ai ned shall be sent to the referring
of fice.

(f) The Regional Adm nistrator shal
coordinate with State designees to ensure
that referrals from State plans are
handled in simlar manner. OSHA will not
act on areferral froma State if it is
for the purpose of obtaining an MSDS for
inclusion in a State-maintained MSDS file
and/ or repository.

Referral Procedures for Distributors. Wen a

di stributor has not received an MSDS fromthe
supplier, the CSHO shall recomrend that the
distributor wite to the chem cal nanufacturer
and, if applicable, other distributor who
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supplied the chemcal. |If at the end of the
abatenent period, the distributor has failed to
receive the MsSDS, the Area Director shal

follow the referral procedures outlined in

K 7.a.(7)(b) through (f) of this instruction.

b. Citation Guidelines. Citations shall be issued to

t he enpl oyer only when MSDS/ | abel s are m ssi ng.

(1)

| f MBDS/ | abel s are mi ssing or have not been
received for a hazardous chem cal (s), the

enpl oyer shall be cited unless a good faith
effort has been nade to obtain the information

(a) A copy of a letter or docunentation of a
phone call to the supplier are exanpl es of
met hods for establishing a good faith
effort. An enployer contacting OSHA for
assi stance in obtaining the m ssing
information is also an excell ent exanple
of a good faith effort.

(b) Area Ofices should expect to receive
requests fromenployers to assist themin
obtaining MSDSs or |abels in situations
when an inspection has not been conduct ed.
If the Area Director determ nes that the
enpl oyer has tried to obtain the
i nformati on, and has not been able to do
so, a letter and/or tel ephone call from
the Area Ofice to the supplier or
manuf acturer is the appropriate action in
this situation as well.

(c) If acitation will be issued to the
enpl oyer for |ack of a MSDS/ | abel, where
the enpl oyer has failed to docunent that a
good faith effort has been nmade to obtain
them CSHOs shall recommend that the
enpl oyer wite to both the direct supplier
and to the manufacturer for the MSDS or
| abel .

1 CSHGOs shall informenployers that it

is their responsibility to contact
OSHA before the expiration of the
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(2)

(3)

abatenent date to request a petition
to nodi fy abatenment or el se be
subject to a failure to abate if
abatenent is not acconplished. |[If at
the end of the abatenent period the
enpl oyer still has failed to receive
the requested information, the Area
Director shall call and/or send a
certified letter to the manufacturer,
inporter, or distributor to obtain
the required information. (See
sanple letter in Appendix B.)

N

If the distributor failed to transnmt
the MSDS to the enpl oyer, the
distributor shall be cited for

vi ol ati on of paragraph (g)(7) of the
standard with a short abatement date
unl ess the distributor did not
receive the MSDS fromthe chem ca
manuf acturer, inporter, or

distributor. 1In such cases the
abatenent period will generally be 30
days.

Any party who changes the | abel / MSDS (for
exanpl e, changing the nane or identity of the
chem cal) then becones the responsible party
for the change regardl ess of whether they are a
chem cal manufacturer, distributor or user
enployer. I n cases where a distributor adds
its name to the MSDS and those MSDSs are

i naccurate or inconplete, citations shall not
be issued to the distributor. D stributors,
however, who substitute their nanmes on the MSDS
or change it in any way becone the “responsible
party” and nust be able to supply the required
addi tional information on the hazardous

chem cal and appropriate energency procedures,
if necessary. Failure to be able to provide
the additional information will result in a
violation of (g)(2)(xii) of the standard if

not ed upon i nspecti on.

On nmulti-enployer worksites, citations for
violations of (g)(8) of the standard shall be
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i ssued to the enpl oyer responsible for
provi di ng or maki ng the MSDS(s) avail able, as
di scussed below. A citation for violation of
(e)(2) of the standard shall concurrently be
issued in any of the instances |isted where
there is evidence that an enployer has failed
to effectively inplenment and enforce its hazard
communi cati on program

(a)

(b)

(c)

| f an enployer on a nulti-enpl oyer

wor ksite brings hazardous chem cals onto
that site and fails to inform other

enpl oyers about the presence of those
chem cals and/or the availability of the
MSDS(s), that enployer shall be cited for
violation of (g)(8) grouped with (e)(2).

Central Location. |If the enployer’s

met hod to provide other enployers with
MSDS(s) involves the use of a centra

| ocation, and the MSDS(s) is not avail abl e
at that location, then the enpl oyer shal
be cited for violation of (g)(8).

Controlling Enployer. |If the enployer’s
met hod i nvol ves using a general contractor
or other enployer as an internediary for
storage of the MSDS(s), and that

i nternedi ary enpl oyer has agreed to hold
and provide ready access to the MSDS(s),
then that other enpl oyer becones the
controlling enployer, who is then
responsi ble for ensuring the availability
of the MSDS(Ss).

1 The controlling enployer (e.g.,
general contractor) shall therefore
normal ly be cited for violation of
(g9)(8) if the MBDS(s) is not
avai | abl e; abl e: however:

N

If the MSDS(s) is not avail able
because the subcontractor failed to
provide it, then the subcontractor
shall instead be cited for violation

of (g)(8).
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8.

(4) The FOM di scusses penalty factors for shipped
containers at Chapter 1V, Section C. 8.

Enpl oyee Information and Trai ning. Paragraph (h). *

a.

| nspection GQuidelines. The training requirenents of
the HCS will generally conpl enment rather than
satisfy the existing training requirenents contained
wi thin other OSHA standards (i.e., expanded health
standards, construction requirenments, etc.).

(1) CSHGs shall continue to ensure that enployers’
obl i gati ons under specific training provisions
of other standards are net. There wll also be
i nstances where there is an overlap in the
training requirements of 29 CFR 1926. 21, Safety
Trai ni ng and Education, and the HCS. In those
i nstances where the training deficiency is
covered by both standards (1926.21 and 1926. 59)
the CSHO shall issue a citation for 29 CFR
1926.59, which is the nore specific standard.

(2) Training prograns nust be eval uated through
program revi ew and di scussi on wth nmanagenent
and enpl oyees. All elenents of training and
information stated in the standard nust be
addressed. The follow ng additional questions
provi de a general outline of topics to be
revi ewed:

(a) Has a training and information program
been established for enpl oyees exposed to
hazar dous chem cal s?

(b) Is this training provided at the tine of
initial assignnment and whenever a new
hazard is introduced into work areas?

(c) Have all new enpl oyees at this |ocation
received training equivalent to the
required initial assignnment training?

(d) Was training subject matter organi zed by:

1 Specific chem cal ?
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(3)

(4)

(5)

(6)

(7)

2 Cat egori es of hazard?

The Vol untary Training Guidelines (Vol. 49 ER
30290, July 27, 1984) may al so be helpful in
assessing the effectiveness of the enployer’s
trai ning program

Enpl oyee interviews will provide general
information to the CSHO regardi ng the training
program Cbviously, it cannot be expected that
enpl oyees will totally recall all information
and be able to repeat it. Enployees nust be
awar e of what hazards they are exposed to, know
how to obtain and use information on |abels and
MBDS, and know and fol | ow appropri ate work
practices. However, if the CSHO detects a
trend in enpl oyee responses that indicates
training i s not being conducted, or is
conducted in a cursory fashion that does not
meet the intent of the standard, a closer
review of the witten programand its

i npl emrentati on may be necessary. The purpose
of the standard is to reduce chem cal source
il nesses and injuries through the transm ssion
hazard information. This can occur only if

enpl oyees receive the information in usable
form through appropriate training.

Paragraph (h) requires that information and
training be provided to enpl oyees regardi ng the
hazards of all chemcals in their work areas

i ncl udi ng by-products and hazardous chem cal s

i ntroduced by anot her enpl oyer, provided that
they are known to be present in such a manner

t hat enpl oyees may be exposed under norma
conditions of use or in a foreseeable

emer gency.

Some enployers wll voluntarily keep records of
trai ning sessions. These could be helpful to
CSHGs i n assessing conpliance with the

st andar d.

Enpl oyers are required to ensure that training

is provided. Enployees nmay be trained by
unions, in trade schools, etc. The enployer is

23



OSHA Instruction CPL 2-2.38C

OCT 22 1990

Office of Health Compliance Assistance

responsi bl e for ensuring they have been
properly trained. |f outside training sessions
are used to satisfy this requirenent, and the
CSHO determ nes that the enpl oyee has not been
adequately trained, the enployer is subject to
citation.

Ctation Guidelines. Citations shall be issued
under paragraph (h) of the standard when training is
found to be inadequate through programreview,

di scussion wth managenent and enpl oyee interviews.
The enpl oyer is always ultimtely responsible for
ensuring that enployees are adequately trained,
regardl ess of the nethod relied upon to conply with
the training requirenents.

9. Trade Secrets, Paragraph (1). Only specific chem cal

identities may be withheld under the HCS trade secret
provi sions. Even when a chemcal’s identity is
rightfully wwthheld as a trade secret, its rel ease may be
required by the trade secret access provisions in

par agraph (1).

a.

| nspection Guidelines. CSHGs eval uating the MSDS
and hazard determ nation prograns nay request

di scl osure of trade secret identities under
paragraph (1)(12) of the HCS. OSHA shall take al
steps feasible to protect trade secret identities,
i ncluding secure filing and return of information
when its use is conplete.

Ctation Guidelines. Wuere OSHA believes that the
chem cal manufacturer, inporter or enployer wll not
be able to support the trade secret claim the

wi t hhol ding of a specific chemcal identity shall be
cited as a violation of paragraph (g)(2). \Were
OSHA does not question the claimthat a specific
chemcal identity is a trade secret, but the

enpl oyer has failed to conply with paragraph
(), (i), (iii) or (iv), or with (1)(2) or
(3), such failure shall be grouped with 1910.1200
(g9)(2), stating the deficiency in the AVD. For
exanpl e, the enployer clains a trade secret exists
but failed to indicate on the MSDS that the specific
chem cal was being withheld for that reason, as
requi red under paragraph (1)(l)(iii).
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10.

11.

Response to Medical Energencies. The HCS permts a
treating physician or nurse to designate the existence of
a nedi cal energency requiring the i mredi ate discl osure of
trade secrets.

a. | nspection CGuidelines. Referrals received from
treating physicians and nurses relating to a nedical
energency shall normally be classified as i nm nent
danger or serious in accordance with the FOV
Chapter I X. Due to the potential risk tolife
and/or health, the Area Director shall ensure that
these referrals are processed as soon as received.
The Area Director or his/her designee shall contact
t he manufacturer of the chem cal by tel ephone.

Tel ephone nunbers are required on the MSDS. The
manuf acturer shall be inforned of the standard’s
requi renents and requested to i nmedi ately provide
the needed information directly to the treating
physi ci an or nurse.

b. Ctation Guidelines. Failure to disclose the
information shall result in the issuance of a
willful citation. The chem cal manufacturer wl|
frequently be | ocated under a different Area Ofice
jurisdiction. Apparent violations shall be referred
to the office of jurisdiction for investigation and
t he i ssuance of citations. Concurrently, the Area
Director of jurisdiction shall coordinate obtaining
an adm ni strative subpoena ordering the i medi ate
di scl osure of the needed information. Federal Court
Orders shall be sought imediately if the
adm ni strative subpoena is not effective in
obtai ning the information.

Response to Nonenergency Referrals. Wen health

pr of essi onal s providing nmedi cal or other occupational
health services to exposed enpl oyees, or when enpl oyees

t hensel ves and/or their designated representatives are
deni ed access to trade secret information, the matter may
be referred to OSHA for enforcenent proceedi ngs.

a. As stipulated in the standard, OSHA shoul d receive
fromthe referring health professional, enployee, or
designated representative a copy of the witten
request for the trade secret information, as well as
a copy of the witten denial provided by the hol der
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of the trade secret. These two witten docunents
shall be reviewed by the Area Director to determ ne
the validity of the request and the trade secret
claim The Regional Solicitor wll provide
assistance in this regard.

b. If the Area Director does not believe that there is
enough i nformati on upon which to base a deci sion,
he/ she may contact either the trade secret requester
or the trade secret holder for further information.
Such requests shall be docunented in the case file.

L. dassification and Gouping of Violations. The procedures in
the FOM Chapters IV, C. 8., and V, C, shall be followed
except as nodified by this instruction; however, if
devi ati ons appear appropriate, they shall be coordinated with
the Directorate of Conpliance Programs, Ofice of Health
Compl i ance Assi stance, through the Regional Ofice. The
foll ow ng guidelines normally shall apply:

1. Ctations for violations of paragraphs (e), (f), (g) and
(h) of the standard shall be issued as separate itens
when there is a conplete |ack of a hazard communi cati on
program O herw se the guidance provided in the FOM or
specific guidance in this instruction shall be foll owed.

2. Serious violations shall be issued whenever a deficiency
in the programcan contribute to a potential exposure
capabl e of causing death or serious physical harm In
addi tion, the CSHO nust docunent that the enployer knew
or should have known of the violation.

a. Serious violations should be considered only when
there is docunentation which denonstrates that the
enpl oyer or downstream enpl oyer is using the
chem cal in a manner which could result in actual or
potential exposure capable of producing death or
serious physical harm The |ack of a |abel or the
| ack of a training programalone for a specific
chem cal or type of hazard could result in a
situation where exposure to that hazardous chem cal
w t hout these safeguards of the HCS would create a
serious hazard.

b. Docunentation of a HCS violation for a chem cal
manuf acturer or inporter could be in the formof a
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referral generated as a result of OSHA' s observation
of conditions of use resulting in enpl oyee exposure
to the hazardous chem cal at a downstream user’s

wor kpl ace.

3. WIIful violations should be considered in accordance
with the guidelines of the FOM i.e., the enpl oyer
commtted an intentional and know ng violation of the
Act .

a. The enpl oyer was aware that a hazardous condition
exi sted and did not nmake a reasonable effort to
elimnate the condition, and

b. The enpl oyer was aware that the condition violated a
standard and was aware of the standard.

C. In addition, willful citations shall be issued when
an enpl oyer refuses to provide specific chem ca
identity information in a nedical energency (29 CFR
1910. 1200(1)(2)).

M Interface Wth O her Standards. |In sone cases, an enployer’s

duties under other OSHA standards dovetail with requirenents
of the HCS, resulting in sinplified conpliance.

1

Medi cal Records Access. The Access to Enpl oyee Exposure
and Medi cal Records standard (29 CFR 1910.20) and the HCS
overlap with regard to MSDSs. MSDSs are specifically
identified as exposure records under 29 CFR

1910. 20(c) (5)(iii1). Each the MSDS received by an

enpl oyer must be maintained for at |east 30 years as
required at 1910.20(d)(1)(ii). The access standard does
offer an alternative to keeping the MSDSs at

1910. 20(d) (1) (ii)(B), which reads as foll ows:

Material safety data sheets and paragraph (c)(5)(iv)
records concerning the identity of a substance or
agent need not be retained for any specified period
as long as sone record of the identity (chem ca
name i f known) of the substance or agent, where it
was used, and when it was used is retained for at
least thirty (30) years.
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Therefore, an enployer may discard the original data
sheet and retain only the new data sheet if a record of
the original formulation is maintained.

a. Paragraph (e)(l)(1) of the HCS requires that
enpl oyers maintain a |list of hazardous chem cals as
part of the witten hazard comruni cation

b. Enpl oyers mght sinplify their responsibilities as
they relate to the overlap between these two
standards by incorporating the requirenents under
1910.20(d) (1) (ii)(B) with those for the HCS
paragraph (e)(l)(l1). That is, the list of hazardous
chem cals could include information on where
chem cal s were used and when they were used. These
lists would then have to be kept for at |east 30
Years.

C. Section (e)(4) of the HCS requires enployers to nmake
the witten hazard comruni cati on program avai l abl e
upon request to enpl oyees, their representatives,
OSHA or NICSH, in accordance with the requirenents
at 1910.20 (e). The standard, 1910.20 (e), requires
the enpl oyer to provide a copy of the requested
record (in this case, a copy of the witten hazard
comruni cation program) “in a reasonable tine...but
in no event later than fifteen (15) days....” Sone
enpl oyers have incorrectly interpreted this to nean
t hat they have 15 days to produce a copy of the
witten programand nake it avail able at the
worksite. This is an incorrect interpretation; the
intent behind the (e)(4) requirenents of the HCS is
to allow the enployer up to 15 days to provide a
witten (photo or other) copy of the programto
enpl oyees who request it. This does not nean the
enpl oyer has 15 days in which to get the programto
the worksite for enployees to access. The witten
program nust be avail able to enpl oyees at the
worksite at all tines, as per 1910.1200 (e)(I).
(See Appendi x A, discussion at (e)(2) page A-15.)

2. A r Contam nants. OSHA enforcenent of the new Air
Contam nants rule was effective Septenber 1, 1989.
Chem cal manufacturers, inporters, distributors or
enpl oyers who prepare MSDS were responsi ble for
i ncorporating the changes precipitated by the new
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standards within three (3) nonths. Therefore, all MSDS
and | abel s nmust already have been nodified if affected by
thi s rul emaki ng and such nodifications of both PEL

(i ncluding STEL and skin notations) and health hazard
data nust now appear on the revised MSDS and | abel s, as
appropri ate.

29 CFR 1910. 1450, Cccupational Exposure to Hazardous
Chem cals in Laboratories. Quality control |aboratories
are usually adjuncts of production operations and are not
covered under the Laboratory Standard, but rather woul d
be covered under the HCS. For other | aboratories covered
under the Laboratory Standard, the requirenents of the
HCS are superseded (the nore specific standard,

1910. 1450, takes precedence). Both the training and
informati on and the hazard identification requirenents of
the Laboratory Standard are nore extensive than the HCS

| aboratory requirenents.

Q her Health Standards. Paragraph (f)(4) of the HCS
references | abeling requirenents of substance-specific
standards. Enployers nust conply with these substance
specific standards. For exanple, the ethyl ene oxide
(ETO standard provides a different |abeling requirenent
than the HCS. Labels do not have to be affixed to
containers of ETO unless the product is capable of
produci ng enpl oyee exposure at or above the action |evel
of 0.5 ppmas an 8-hour tine weighted average (29 CFR
1910. 1047 (1)(1)(ii)).

N. Evaluation. In keeping with agency policy, an evaluation of
the effectiveness of this instruction shall be conducted
annual ly. An evaluation report fromeach Region shall be
witten and submtted to the Directorate of Conpliance
Progranms within 30 days of the close of the fiscal year
El ements to be considered in the evaluation are the

fol | ow ng:

1. Are enforcenent and citation policies clear?

2. Are particular problens not addressed or inadequately
addressed in this instruction?

3. Are parts of this instruction not useful ?
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Appendi x A

Clarifications and Interpretations of the Hazard Communi cati on
St andard (HCS) .

Thi s appendi x includes clarifications and interpretations which
respond to the nost frequently asked questions and points of
comon m sunderstandi ng. Were possible, clarifications are
keyed to the nost applicable paragraph of the HCS. |In many cases
a clarification applies to an entire paragraph of the standard.
These are included after each section.

Pur pose.

(a)(2) OSHA' s position is that State standards can be enforced
only under the auspices of an OSHA- approved State pl an.
States without State plans are preenpted from
addressing the issue of Hazard Communi cati on.
Communi ty right-to-know standards are outside the
jurisdiction of OSHA and are not affected by this
position. Inquiries regarding preenption that require
in depth know edge of this subject shall be referred
t hrough the Directorate of Conpliance Prograns to the
Ofice of State Programs for response.

The agency’s position regarding State standards has
been described in OSHA Instruction STP 2-1.117. This
shoul d be consulted when answering questions regarding
such State standards.

Scope and Application.

(b) (1) The HCS has a uni que requirenent for downstream
di scl osure of information from chem cal manufacturers
and inporters to enployers receiving their products.
This downstream flow of information is essential to the
conplete inplenentation of the standard, but does
create enforcenment situations that have not been
encountered with previous standards. The CSHO s
famliarity with the procedures established in this
instruction to address such situations is essential to
i npl emrentation of the HCS

(b)(2) The phrase “known to be present” is essential to

under st andi ng the scope of the standard. If a
hazardous chem cal is known to be present by the
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chem cal manufacturer or the enployer, it is covered by
the standard. This includes chem cals to which

enpl oyees nay be exposed during normal operations or in
a foreseeabl e energency. This neans that even though
an enpl oyer did not create the hazard, such as silica
exposure during concrete denolition, or the hazards of
exposure to the chem cals brought onto a nulti-enployer
wor ksite by other enployer(s), the standard applies and
t he enpl oyer whose enpl oyees are exposed to chemicals
known to be present should include hazard comruni cati on
i nformati on about these exposure situations in his

wor kpl ace hazard conmuni cati on program

By- products are al so covered by the HCS. Enpl oyers’
hazard determ nati on procedures nust anticipate the
downstream use of their products and account for any
hazar dous by-products which may be fornmed. For
exanpl e, a manufacturer of gasoline nust inform
downstream users of the hazards of carbon nonoxi de,

si nce carbon nonoxide is a hazardous chemcal and is a
“known to be present” by-product resulting fromthe use
of gasoline. Simlarly, manufacturers of diesel fuel
must inform downstream users of the potential human
carci nogenicity of diesel exhaust on the MSDSs for
diesel fuel. (See NNOSH Current Intelligence Bulletin
No. 50, August, 1988.)

The term nol ogy “exposed under normal conditions of use
or in a foreseeabl e energency” excludes products or
chem cals that do not neet this condition. For
exanple, a chemcal that is inextricably bound in a

m xture and presents no potential for exposure would
not be covered. This paragraph nust be read in
conjunction with the definition of exposure which
specifically includes potential (either accidental or
possi bl e) exposure. (See the FOM for gui dance on
citing potential exposure.) Further, enployees such as
of fice workers who encounter chemcals only in non-
routine, isolated instances are not covered. However,
an office worker who works in a graphic arts departnent
and routinely uses paints, adhesives, etc., would be
covered by the HCS

OSHA has never considered either radioactivity or

bi ol ogi cal hazards to be covered by the HCS. If,
however, another type of hazard is presented along with
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(b) (3)

the material (e.g., a container with a biol ogical
sanpl e packed in a hazardous solvent), then the
contai ner woul d be subject to the requirenents of the
HCS for the other hazardous chem cal

The coverage of | aboratories is |imted under the HCS
Al t hough the standard does not specifically define the

term“laboratory”, it is intended to nean a workpl ace
where relatively small quantities of hazardous
chem cal s are used on a nonproduction basis; i.e.,

bench-scal e operations. The definition would |nclude
research facilities as well as quality contro

| aboratory operations |ocated within manufacturing
facilities. Establishnments, however, which produce
sanpl es or chem cal standards to be sent out to other
enpl oyers covered by the HCS woul d not fall under the
standard’s termfor a |laboratory. Those enpl oyers who
shi p hazardous chem cals woul d be consi dered either
chem cal manufacturers or distributors and nust | abel

i n accordance with paragraph (f)(1) and provi de MSDS

per paragraphs (g)(6) and (g) (7).

29 CFR 1910. 1450, Exposure to Hazardous Chem cals in
Laboratori es, addresses hazard conmmuni cati on

requi renents in | aboratories. It is consistent with
the HCS, but al so has sone additional requirenents that
must be applied in | aboratories covered by that rule.
The operating definition of a |aboratory is not the
sane for both standards. 29 CFR 1910. 1450 covers only
| aboratories neeting criteria of “laboratory use” and
“l aboratory scal e’ and excludes procedures that are
part of a production process (55 FR 3328). The
preanble to 29 CFR 1910. 1450 states “... nost quality
control |aboratories are not expected to neet the
qualification for coverage under the Laboratory
Standard. Quality control |aboratories are usually
adj uncts of production operations...” (55 FR 3312).
Quality control |aboratories would therefore generally
be covered by the HCS

Under the HCS, | aboratories do not have to have a
written hazard communi cati on program Therefore, when
the required training is perfornmed, the part that deals
with the programavailability will sinply point out
that such witten progranms are not required for

| abor at ori es.
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(b) (4)

(b) (5)

Sone manufacturers of chem cal specialty products have
interpreted the | aboratory provisions as exenpting them
fromcoverage. These operations are considered to be
manuf act uri ng processes, and are not exenpted.
Furthernore, a pilot plant operation is also considered
to be a manufacturing operation, not a research

| aboratory operation. |In addition, establishnments such
as dental, photofinishing, and optical |aboratories
clearly are not considered | aboratory operations for
the purposes of this standard since they are engaged in
t he production of a finished product.

Quality control sanples taken in a plant nust be

| abel ed, tagged, or marked unless the person taking the
sanple is also going to be perform ng the analysis, and
t hus the sanple woul d conme under the portabl e container
exenption. A hand-witten |abel may be utilized as
long as required | abel information is present. The
rack in which sanples are placed could be labeled in
lieu of labeling individual sanples if the contents and
hazards are sim|lar.

Since all containers are subject to | eakage and

br eakage, enpl oyees who work in operations where they
handl e only seal ed contai ners (such as warehousing) are
potentially exposed to hazardous chem cal s and
therefore need access to information as well as
training. The training required for enpl oyees who
handl e seal ed containers is dependent upon the type of
chem cal s invol ved, the potential size of any spills or
| eaks, the type of work performed and what actions

enpl oyees are expected to take when a spill or |eak
occurs.

Enpl oyers are required to obtain a MSDSs for chem cals
in sealed containers if an enpl oyee requests one. The
enpl oyer’s attenpt nust begin pronptly (within a day)
in order to be consistent with the requirenent that
avai |l abl e sheets be accessible during each shift in the
wor k ar ea.

These exenptions apply to | abeling requirenments of the
HCS only and are not intended to provide a conplete
exenption fromthe standard.
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(b) (6)

Thi s paragraph totally exenpts certain categories of
subst ances from coverage under the HCS. Hazardous
waste is conpletely exenpted fromthe standard when
subject to regulation by the Environnental Protection
Agency (EPA), under the Resource Conservation and
Recovery Act (RCRA). If the waste is not regul ated
under RCRA, then the requirenents of the standard
apply. Once the material is designated as hazardous
waste as defined under RCRA, it is totally exenpted.
O her chem cals which are used by enpl oyees at a
hazardous waste site that are not hazardous waste are
covered under the HCS. (An exanple would be an acid
brought on site by the enployer to neutralize a waste
pr oduct .)

Under the current rule, whenever a consuner product is
used in a manner that is not conparable to typical
consuner use, it is covered by the HCS. The standard
requi res the enployer to ascertain whether the

wor kpl ace use is nore frequent, or of |onger duration
t han woul d be expected in normal consuner use.
Exposures in these situations would be greater, and
thus the need increases for additional information for
enpl oyee protection. The use of cans of spray paint
during production runs rather than for occasional,
short, one-tine applications that typify consuner use
is an exanpl e of hazardous chem cal use which woul d not
qual i fy as consuner product use.

The key to the definition of “article,” and thus the
exenption, is the term“under normal conditions of

use.” For exanple, an itemmmay neet the definition of
“article,” but produces a hazardous by-product if cut
or burned. |If the cutting or burning or otherw se

processing the article in such a way as to result in
enpl oyee exposure to a hazardous chem cal is not
considered part of its normal conditions of use, the
itemwould be an “article” under the standard, and thus
be exenpt ed.

As nmentioned in the preanble to the August 24, 1987
rul e, exposures to releases of “very small quantities”;
e.g., a trace anmount, are not considered to be covered
by the HCS. Thus, absent evidence that rel eases of
such “very small quantities” could cause health effects
in enpl oyees, the article exception to the rule’s
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requi renents woul d apply. The following itens are
exanpl es of articles:

Stai nl ess steel table
Vi nyl uphol stery
Tires

Adhesi ve tape

The follow ng itens are exanpl es of products which
woul d NOT be considered “articles” under the standard,
and woul d thus not be exenpted fromthe requirenents:

Metal ingots that will be nelted under nornal
condi ti ons of use.

Bricks for use in construction operations, since,
under normal condition of use, bricks are cut or
sawed, thereby resulting in exposure to
crystalline silica.

Switches with nercury in themthat are installed
in a mai ntenance process when it is known that a
certain percent break under nornmal conditions of
use.

Lead acid batteries which have the potential to
| eak, spill or break during normal conditions of
use, including foreseeable energencies. In
addition, lead acid batteries have the potenti al
to emt hydrogen which may result in a fire or
expl osi on upon ignition.

It should be noted that the only information that has
to be reported in these situations is that which
concerns the hazard of the released chemcal. The
hazardous chem cals which are still bound in the
article would continue to be exenpted under the
“article” exenption.

The wood and wood products exenption was never intended
by OSHA to exclude wood dust from coverage. This fact
was clarified in the preanble to the final rule
publ i shed August 24, 1987. (See Federal Register, Vol.
52, No. 163, page 31863.) The perm ssi bl e exposure
limts for wood dust recently adopted under OSHA' s PEL
Proj ect nmust be included on the MSDSs, which wll
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general ly be devel oped by the sawm ||. Further, any
chem cal additives present in the wood which represent
a health hazard nust al so be included on the MSDSs
and/ or | abel as appropriate.

Definitions.

(c) The definitions of the HCS nust be heavily relied upon to
properly interpret and apply the standard. |In many cases
terms within a definition are thensel ves defined wthin the
same section.

Article. The definition has been interpreted to permt the
rel ease of very small quantities of a hazardous chem cal and
still qualify as an article provided that a physical or health
risk is not posed to the enpl oyees. Exanples of very snal
quantities would be the release of a few nol ecules or trace
anounts of a hazardous chem cal (52 FR 31865).

Chem cal Manufacturer. Based on this definition and that of its
related terns, an enpl oyer that manufactures, processes,

formul ates, or repackages a hazardous chem cal is considered a
“chem cal manufacturer.” This definition includes sonmeone who

bl ends or m xes chem cal s; such persons may conply with the
standard by nerely transmtting the relevant |abel/MSDSs for the
i ngredients, which they received in good faith fromtheir
suppliers, to their downstream custoners. G| and gas producers
are chem cal manufacturers for the purposes of the HCS because

t hey process hazardous chem cals for use or distribution.

For substances which are grown, cultivated, or harvested and

whi ch are not processed by the grower before being sold, the
first enployer neeting the definition of “chem cal manufacturer”
will be responsible for perform ng the hazard determ nation,
devel opi ng or obtaining the MSDSs, and | abeling containers of the
hazardous chem cals. For exanple, saw mlls and grain elevators
w Il be considered to be the “chem cal manufacturer” since they
are the first enployers who neet the definition. A saw mll
processes tinber into |unber (neets definition of “produce”)

t hereby creating wood dust in the process, which is a hazardous
chem cal under the HCS. Gain elevators will also neet the
definition of a “chem cal manufacturer” since they treat,

dry, and nove grain, creating grain dust (which is also a
hazardous chem cal under the standard).
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Commerci al Account. A commercial account is an arrangenent
whereby a retail distributor sells hazardous chem cals to an
enpl oyer, generally in large quantities over tine and at costs
that are below the regular retail price.

Container. This definition includes tank trucks and rail cars.

A roomor an open area is not to be considered a container and,
therefore, a hazardous chem cal such as wood dust on the floor of
a workplace, or a pile of sand at a construction site, would not
have to be | abeled. Since only “containers” need to be | abel ed
under the HCS, if there is no container, there is no requirenent
to | abel.

Pi pes or piping systens, engines, fuel tanks, or other operating
systens in a vehicle are not considered to be containers. Thus,
LP cylinders that serve as the source of fuel used to operate
l[ift trucks, for exanple, would not have to be | abel ed once the
fuel tank is installed, although the spare LP cylinder(s) in
storage nust be | abeled since they are containers. Although
containers of fuel such as gasoline and LP clearly are wthin the
scope of the HCS, no requirenent exists to label the lift truck.
The producer still has an obligation to assess the hazards
associated wth the fuels, including their by-products.

The standard requires all containers of hazardous chem cal s

| eaving the workplace to be |abeled with the required
information. Even very small containers nust be tagged or marked
in a fashion that fulfills the intent of the standard.

Distributor. A distributor who bl ends, m xes or otherw se
changes the chem cal conposition of a chemcal is to be

consi dered a chem cal manufacturer under the HCS. As a result,
enpl oyees in those operations are to be considered just |ike

ot her enpl oyees who use hazardous chem cals. A distributor,
therefore, perform ng a chem cal manufacturing operation (i.e.,
bl endi ng, m xing, etc.) becones a chem cal nmanufacturer and wl|
probably need to give additional training to those enpl oyees
perform ng the manufacturing operation since the distributor wll
not be able to satisfy the sealed container provision in
paragraph (b)(4) and invoke its limted requirenents.

Enpl oyee. Enpl oyees, such as office workers or bank tellers who
encount er hazardous chem cals only in non-routine, isolated

i nstances are not covered. For exanple, a worker who
occasionally changes the toner in a copying nmachi ne woul d not be
covered by the standard. However, an enpl oyee who operates a
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copyi ng machine on a full-tinme basis would be covered by the
provi sions of the HCS for any hazardous chem cal s used.

Exposure. It is inportant to note, especially for purposes of
chem cal manufacturers’ hazard determ nations, that “exposure”

i ncludes any route of entry (inhalation, ingestion, skin contact
or absorption) and includes potential (accidental or possible)
exposure including exposure that could result in the event of a
f oreseeabl e energency.

Hazard Det erm nati on.

(d) (1) Al t hough the chem cal manufacturer and the inporter
have the primary duty for hazard evaluation, it is
expected that sone enployers will choose to do their
own eval uations. Whoever does the evaluation is
responsi ble for the accuracy of the information. The
eval uation nust assess the hazards associated with the
chem cal s including those hazards related to any
antici pated or known use which may result in worker
exposure.

Known i nternedi ates and by-products are covered by the
HCS. Deconposition products which are produced during
the normal use of the product or in foreseeable
energencies (e.g., plastics which are injection nol ded,
di esel fuel em ssions) are covered if the hazardous
chem cals are known to be present. “Foreseeable

ener gency” does not include enpl oyee exposures in the
event of an accidental fire, but does include equi pnent
failure, rupture of containers, or failure of contro
equi pnment which could result in an uncontrolled rel ease
of a hazardous chem cal

An enpl oyer may rely upon the hazard determ nation
performed by the chem cal manufacturer. Normally, the
chem cal manufacturer possesses know edge of hazardous
i nternmedi ates, by-products and deconposition products
that can be emtted fromhis chem cal product.

However, if the enpl oyer obtains information regarding
t he hazards froma source other than the manufacturer
t he enpl oyer is responsible for including such
information in his hazard conmmuni cati on program

(d)(2) The preparer of the MSDSs/| abels is required to
consider all available scientific evidence concerning
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(d)(3)

the hazard(s) of a chemcal in addition to consulting
the floor reference sources listed in paragraph (d)(3)
of the standard. (See Appendix C of this instruction
for further guidance on evaluating health effects.) No
testing of chemcals to determ ne hazards is ever
required; the evaluation is to be based on information
currently available in the literature.

Were at | east one positive scientific study exists
which is statistically significant and denonstrates
adverse health effects, the MSDSs nust include the
adverse health effects found. This does not
necessarily nmean that the results of all such studies
woul d al so appear on the |abel.

The standard’'s definition of “chemcal” is nuch broader
than that which is comonly used. Thus, steel coils
whi ch are cut and processed, castings which are
subsequent |y ground or wel ded upon, carbide bl ades

whi ch are sharpened, and portland cenent, which is both
a skin and eye irritant, are all exanples of chem cals
whi ch woul d normally be covered since exposure to

hazar dous chem cals woul d occur in the workpl ace.

Any substance which is inextricably bound in a product
is not covered under the HCS. For exanple, a hazard
determ nation for a product containing crystalline
silica may reveal that it is bound in a rubber

el ast onmer and under normal conditions of use or during
f or eseeabl e energenci es cannot becone airborne and

t herefore cannot present an inhalation hazard. |In such
a situation, the crystalline silica need not be

i ndi cated as a hazardous ingredient since it cannot
result in enployee exposure.

Any conpound of a substance regulated in part 1910,
Subpart Z, including those listed in the Z Tables or
for which there is a TLV in the |atest edition of the
ACA@ H, Threshold Limt values listing, is considered to
be part of the floor of hazardous chem cals covered by
t he standard.

Nui sance Dust or Particulates. The term “nuisance
dust” is no longer used in 1910.1000. A nunber of
particul ates now have specific PELs and are covered by
the HCS. The particul ates not otherw se regul ated are
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(d) (4)

exenpt unl ess evidence exists that they present a

heal th or physical hazard other than physical irritant
effects. For these chemicals, the “Particul ates not
ot herwi se regul ated” PELs nust be included on the
MSDSs .

On Decenber 20, 1985, OSHA published an interpretive
notice in the Federal Register regarding the
carcinogenicity of lubricating oils (VO.. 50 FR 51852).
The notice was published in response to a nunber of
inquiries which were received regarding the
applicability of the HCS requirenents to naphthenic

| ubricating oils which are refined using a

hydr otreat nent process. These types of oils may be
found in a nunber of industrial operations, including

i nk manufacture and the production of synthetic rubber.

Positive findings of carcinogenicity by the

I nternational Agency for Research on Cancer (1ARC) nust
be reported under the HCS. The | ARC Monograph 33
concludes that there is sufficient evidence to indicate
that mldly hydrotreated and mldly sol vent refined
oils are carcinogenic. Therefore, under the

requi renents of the HCS, producers of such nmaterials
must report such findings on the MSDSs for the

subst ance and i ncl ude appropriate hazard warni ngs on

| abel s.

| ARC al so stated that there is inadequate evidence to
concl ude that severely hydrotreated oils are
carcinogenic, and that there is no evidence to indicate
that severely solvent-refined oils are carcinogenic.
In the absence of any valid, positive evidence from
sources other than | ARC regarding the carcinogenicity
of severely hydrotreated or severely solvent-refined
oils, no reference to carcinogenicity need be included
on the MSDSs and | abels for such materials. |ARC has
al so concluded that when an oil is refined using
sequential processing of mld hydrotreatnment and mld
solvent refining, there is no evidence of
carcinogenicity.

The questions posed to OSHA concerned the process
paraneters used for mld hydrotreatnment. OSHA exam ned
t he studi es upon which | ARC based its positive findings
of carcinogenicity to determ ne the process paraneters

A-11



OSHA Instruction CPL 2-2.38C

OCT 22 1990
Office of Health Compliance Assistance

(d) (5)

(d) (6)

used to refine the oils studied. Any oil wll be
considered to be mldly hydrotreated if the
hydr ot reat ment process was conducted using pressures of
800 pounds per square inch or |ess, and tenperatures of
800 degrees Fahrenheit or |ess, independent of other
process paraneters. |If the oil is being produced
within the specified paraneters, it nust be considered
to be potentially carcinogenic under the requirenments
of the HCS

It should al so be noted that negative evidence
generated by a producer does not negate the positive

| ARC finding and cannot be used to dispute positive
findings relating to any substance. The producer is
free to report any negative findings as well, but there
is a positive duty to report I ARC s concl usi ons.

Wil e the HCS does not require testing of chemcals to
determ ne their hazards, sone preparers of MSDSs are
apparently considering testing m xtures as a whole so
as not to have to list individual hazardous ingredients
on the MSDSs. Should enpl oyers choose to pursue this
option; i.e., to test the mxture as a whole, a ful
range of tests would have to be perforned, including
tests to determ ne health hazards (acute and chronic)
and physical hazards. Enployers may al so choose to
test for certain hazards or properties and rely on the
literature for published information on the other
hazards. Conpliance officers can expect to see MSDSs
whi ch use both the tested and untested m xture
approaches; e.g., perhaps an enployer has determ ned a
flashpoint for the m xture, but has not tested it for
health hazards but has relied instead on information in
the published literature for this section of the MSDSs.
Such an approach to hazard determ nation is acceptable
under the HCS. \Were the physical characteristics have
not been objectively determ ned, the enpl oyer may
present data on the conponents in ranges; e.g., flash
points range from 70 to 100 degrees fahrenheit.

Enpl oyers who are not planning to evaluate the hazards
of chem cal s they purchase can satisfy the requirenent
for witten hazard eval uati on procedures by stating in
their witten programthat they intend to rely on the
eval uations of the chem cal manufacturer or inporter.
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Downst r eam enpl oyer s/ enpl oyees do not have access to
the witten procedures maintained by the chem cal

manuf acturer/inporter. |If there appears to be a
problemw th the information received, and it cannot be
resolved with the supplier of the product, the matter
shoul d be referred to OSHA for investigation. OSHA
does have access to the witten procedures.

Witten Hazard Communi cati on Program

(e)(1) All enployers with enpl oyees who are, or nmay be,
exposed to hazardous chem cals known to be present in
t heir workpl aces, nust devel op, inplenent, and maintain
at primary workplace facilities and fixed worksite
| ocations a witten hazard conmuni cati on program
Prograns nust be devel oped whet her the enpl oyer
generates the hazard or the hazard is generated by
ot her enployers. An effective programis one that
pronotes the safe handling and use of hazardous
chem cals in the workpl ace.

(e)(2) Al t hough a multi-enployer worksite is not defined in
the HCS, it is intended to nmean those establishnents
wher e enpl oyees of nore than one enpl oyer are
perform ng work and are exposed to hazardous chem cal s.
The MSDSs i nformation exchange or access requirenments
pertain to enpl oyers who introduce hazardous chem cal s
into the worksite and expose anot her enpl oyer’s
enpl oyees.

Al types of worksites may be “mnul ti-enpl oyer

wor ksites,” not just construction sites. For exanple,
a manufacturing enpl oyer becones the “exposing

enpl oyer” if he produces, uses or stores chemcals in
such a way that he nmay expose the enpl oyees of anot her
enpl oyer to hazardous substances. Now that the HCS is
in effect in all industry sectors, an exposi ng enpl oyer
nmust advi se outside contractors working at his plant
about the hazardous chemcals that the contractor’s
enpl oyees nmay be exposed to and vice versa.

Paragraph (e)(2)(1) requires an enployer on a multi-
enpl oyer worksite to provide other enployers with a
copy of pertinent MSDSs or to nmake them avail able at a
central location in the workplace. This requirenent
covers each hazardous chem cal to which the other
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enpl oyer’ s enpl oyees may be exposed. Therefore, one
enpl oyer does not actually have to physically give
anot her enpl oyer the MSDSs, but the enpl oyer nust
informthe other enployer of the |ocation where the
MSDSs wi Il be maintained (e.g., in the general
contractor’s trailer). The performance-orientation of
the rule allows enployers to decide the nmethod to be
used to acconplish the required exchange of

i nformati on.

In the construction industry, it would probably be nost
efficient for the general contractor to coordinate the
requi renent for maintaining MSDSs on site. For
exanpl e, the general contractor could keep and nake
avai lable MSDSs in the office on the site.

An enpl oyer nust provide MSDS(s) to other enployers or
make them available in a central location if the other
enpl oyers wi Il have enpl oyees exposed or potentially
exposed. The potential exposure could even occur at
sone time in the future. For exanple, if a painting
contractor’s workers are using flanmabl e solvents in an
area where anot her subcontractor’s workers are wel ding
pi pes, then the painting contractor nust ensure that
the MBDSs for the flanmmabl e solvents are available to
t he wel di ng subcontractor’s enpl oyees However, if

el ectricians are not working near or at the sane tine
as the painting contractor, and therefore it is not
possi bl e for either enployer’s enployees to be exposed,
t hen no exchange of MSDSs is required.

The HCS s “multi-enpl oyer workpl aces” provision at
(e)(2) states that enployers who produce, use or store
hazardous chem cals at a worksite in such a way that

t he enpl oyees of other enployers may be exposed nust
include in their witten hazard conmuni cati on program
the nethods to ensure that the other enployer are
adequately infornmed of the hazards and appropriate
precautionary neasures to be taken so they can protect
their own enpl oyees.

The intent of the HCS is nmet on nulti-enpl oyer

wor ksites when information on the hazards of chem cal
substances at the worksite is available to all affected
enpl oyers and enpl oyees. Al enployers with enpl oyees
potentially exposed to hazardous chem cals therefore
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must have in place an effective witten hazard
comruni cation programthat details howthis intent wll
be net.

| f an enpl oyer does not bring hazardous chem cals on
site, a list of hazardous chemcals is not required as
part of his hazard communi cati on program

Nevert hel ess, the enpl oyees nust be trained how to use
| abel s and MSDSs, to recogni ze hazards and to foll ow
appropri ate protective measures.

An exception to the requirenent that the witten hazard
communi cation (HCP) be kept on-site on nulti-enployer
wor ksites may be found in situations where an enpl oyee
or enpl oyees nust travel between workplaces or where
their work is carried out at nore than one geographi cal
| ocation, yet who, at some tine, report to a primary
wor kpl ace facility where the witten HCP i s naintai ned.
The standard sets forth, at (e)(l), a positive
requirenent for the witten programto be nmaintai ned
“at the workplace.” OSHA has interpreted this

requi renment to nmean that the witten program nust be
kept on-site, at all tinmes, or even in the work truck
of enpl oyees who travel between worksites.

However, the Agency has proposed, in the 1988 Notice of
Proposed Rul emaking, to add a new subparagraph to the
paragraph (e) requirenents to allow the witten program
to be maintained at a “central location at the primry
wor kpl ace facility” for enployees who travel between
wor kpl aces during a workshift (proposed new paragraph
(e)(5)). The final rule presently allows MDSs to be
mai nt ai ned at the central workplace for enpl oyees who
travel between workpl aces during a workshift (paragraph
(9)(g)). The (g)(9) provisions also require that

enpl oyees have i mmedi ate access to information in an
emergency which is inportant since MSDSs nust be
readily accessible to enployees in the event of an
energency, accidental |eak, spill, etc.

Unli ke the i medi ate need for MSDSs information to be
readily accessible to enployees while they are in their
work area(s), the information contained in an
enployer’s witten HCP is mainly procedural and its
presence on the worksite other than a fixed |ocation
may not have a direct or immediate relationship to
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enpl oyee safety or health. This is especially true in
situations where enpl oyers are inplenenting an
effective overall HCP and whose enpl oyees have al ready
received the required hazard conmuni cati on training.
This means that enpl oyees are aware of the requirenents
of the enployer’s HCP, including being famliar with
the list of hazardous chem cals known to be present,
the | abeling systemin use, the presence of and
accessibility to MSDSs, and have been trained in
accordance with paragraph (h) requirenents. The need
for the programto be on-site, therefore, in situations
where enpl oyees travel or are dispatched froma primry
wor kpl ace | ocation (e.g., admnistrative offices) where
the witten programis maintained to a nulti-enployer
worksite may bear no imrediate relationship to safety
and health and may, in the professional judgnment of the
CSHO and Area Director, be considered a “de mnims”
violation of section (e)(l). (See the FOM Chapter 1V,
B.6., pages IV 30-31.)

This citation policy change applies even in situations
where the enpl oyee does not return to the primary

wor kpl ace during the workshift as long as the

enpl oyee(s) is aware of the content of the program and
the nmethods the program contains that affect the
sharing of the hazard comrunication information
required at (e)(2)(l-iii). Stated in another way, if
hazard conmmuni cation information (accessibility of
MBDSs, the enployer’s | abeling system etc.) is not
bei ng shared with other on-site enpl oyers and the

enpl oyees are unaware of the nethods outlined in the
program whi ch have been devel oped to acconplish this
intent, then the need for the programto be on-site
woul d bear a direct relationship to safety and health
and the absence of the programon-site would not be a
“de mnims” violation.

At fixed worksite |ocations, the requirenment for the
written hazard communi cati on programto be maintai ned
on-site and readily accessible to enpl oyees rennins.
Again, an effective programis one that pronotes the
safe handling and use of hazardous chemcals in the

wor kpl ace. Its inmediate presence in other than fixed
worksite |l ocations bears a direct relationship to
safety and health only when its procedural direction is
necessary to direct the enployers in their
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(e)(4)

i npl enmentation of the overall hazard communi cation
program s requirenents.

OSHA' s conpl i ance and enforcenent policies for nulti-
enpl oyer worksites are set forth in the FOM Chapter V,
sections F.1. and 2., which state that, with regard to
wor ki ng condi ti ons where enpl oyees of nore than one
enpl oyer are exposed to a hazard, the enployers “wth
the responsibility for creating and/or correcting the
hazard” shall be cited for violations of OSHA standards
that occur on that nulti-enployer worksite. Normally
citations for violations shall be issued to each of the
exposi ng enployers as well as to the enpl oyer
responsible for correcting or ensuring the correction
of the condition.

Whenever the general contractor or the construction

manager on a nulti-enployer worksite is in the best

position to ensure that all contractors on site with
hazardous materials conply with the standard’ s

requi renents, the general contractor or construction
manager shall be cited for violations of the HCS as

wel | as any contractor who has not conplied.

Par agraph (e)(4) requires enployers to nake the witten
program avail abl e upon request to enpl oyees, OSHA and
NI OSH, in accordance with the requirenents of the
Access Standard, 29 CFR 1910.20(e). This requirenent
is interpreted to apply to the requirenent of the

enpl oyer to provide a copy of the witten program
within the tinme periods discussed in 1910.20 (i.e., no
| ater than 15 days after the request for access is
made). It is not neant to allow an enpl oyer of a
primary workplace facility or a fixed |ocation worksite
a 15-day tinme period in which to make the program
avai l able for inspection on-site. For fixed worksites
and primary workplace facilities, the witten hazard
comruni cati on program nust be maintained on-site at al
times. OSHA interprets the 15-day period referenced in
(e)(4) to pertainto the length of tine the enployer
has in which to provide a copy of the programto the
requesting party. (See discussion at subparagraph
(e)(2) of this Appendix for OSHA citation policy
regardi ng the mai ntenance of witten progranms on nulti-
enpl oyer or nobile worksite | ocations.)
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Label s and O her Forns of Warning.

(1) (1)

and

() (3)

The purpose for |abels under the standard is clear.
Label s provide an i mredi ate warning to enpl oyees of the
hazards they may be exposed to and, through the

chem cal identity, |labels provide a link to nore
detailed information avail abl e through MSDSs and ot her
sources. Labels nust contain the identity of the

chem cal, an appropriate hazard warning, and the nane
and address of the responsible party.

OSHA recogni zes that the degree of detail on a | abel
needed to convey a hazard may be different wthin a
wor kpl ace where other information is readily avail abl e,
conpared to | abels required on shipped contai ners,
where the | abel may be the only information avail abl e.

The standard s preanbl e recogni zes the existence of
nunmerous | abeling systens that are currently in use in
i ndustry. Exanples include the HM S (Hazar dous
Materials Information System), NFPA (National Fire
Protection Association) and ANSI (Anerican National
Standards Institute) systens. Sone of these systens
rely on a nunerical and/or al phabetic codes to convey
the hazards. Although these | abeling systens may not
convey the target organ effects, the intent of the
standard is to permt the use of these systens for
inplant |labeling as long as the witten Hazard
Commruni cati on Program adequately addresses the issue.

Par agraph (e)(1) of the HCS requires enployers to
include in their witten hazard conmuni cati on program a
description of how the training requirenents of
paragraph (h) will be net, and subparagraph (e)(2)(ii)
requi res enpl oyees to be trained on the physical and
heal th hazards of the chemcals they work with. OSHA
has interpreted this to include being apprised of the
target organ effects of the hazardous chem cals

enpl oyees are or may be exposed to while working. The
training program nust therefore explicitly instruct
enpl oyees on how to use and understand the plant’s
alternative | abeling systens to ensure that enpl oyees
are aware of the effects (including target organ
effects) of the hazardous chemcals to which they are
potentially exposed.

A-18



OSHA Instruction CPL 2-2.38C

OCT 22 1990
Office of Health Compliance Assistance

CSHOs must carefully review the overall hazard

comuni cation programto ensure its effectiveness in
meeting all the requirenents of the HCS. One way for
CSHOs to determ ne the effectiveness of the training
program i ncludi ng enpl oyee understandi ng of target
organ effects, especially when nunerical or other
systens are used for in-plant |abeling, is through
enpl oyee interviews. An enployer relying on one of the
above-nentioned | abeling systens may therefore have to
augnent hi s hazard communi cation training programto
specifically address the target organ effects that may
not be easily discernable froma nunerical warning
system

However, for shipped containers the hazard warni ng nust
be included on the |abel and nust specifically convey

t he hazards of the chem cal. OSHA has consistently

mai ntai ned that this includes target organ effects.
Casarett and Doull’s Toxicology the Basic Science of
Poi sons di scusses target organs:

Most chem cal s that produce system c toxicity do
not cause a sim/lar degree of toxicity in al
organs but usually produce the ngjor toxicity to
one or two organs. These are referred to as
target organs of toxicity for that chem cal

Appendi x A of the HCS clearly states that enpl oyees
exposed to health hazards nust be apprised of both
changes in body functions and the signs and synptons
that may occur to signal the changes. A | abel
incorporating a rating systemis not permtted for

shi pped contai ners unless additional |abel information
is affixed to the container. The specific hazards
indicated in the standard’ s definitions for “physical”
and “health” hazards are applicable. Phrases such as
“caution”, “danger”, or “harnful if inhaled”, are
precautionary statenents, not hazard warnings. The
definition of “hazard warning” states that the warning
must convey the hazards of the chem cal and is intended
to include the target organ effects. |f, when inhaled,
t he chem cal causes |ung damage, then that is the
appropriate warning. Lung damage is the hazard, not

i nhal ati on.
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There are sone situations where the specific target
organ effect is not known. Where this is the case, the
nore general warning statenment would be permtted. For
exanple, if the only information available is an LC50
test result, “harnful if inhaled” may be appropriate.

It wll not necessarily be appropriate to warn on the

| abel about every hazard listed in the MSDSs. The data
sheet is to address essentially everything that is
known about the chem cal. The selection of hazards to
be highlighted on the | abel wll involve sone
assessnent of the weight of the evidence regarding each
hazard reported on the data sheet. Assessing the

wei ght of the evidence prior to including a hazard on a
| abel will also necessarily nean consi deration of
exposures to the chemcal that will occur to workers
under normal conditions of use, or in foreseeable
energenci es. However, this does not nean that only
acute hazards are to be covered on the |abel, or that
wel | substanti ated hazards can be left off the |abel
because they appear on the data sheet.

An exanple of a situation where it may not be necessary
to include the presence of a hazardous ingredient in a
formul ati on when devel opi ng the product’s | abel

follows: Recently, |ARC published nonograph no. 44,
entitled, “Alcohol Drinking.” |1ARC s determ nation on
t he carcinogenicity of ethanol is based on chronic
exposure to ethanol through human consunption via the
dri nking of al coholic beverages, over tinme. In
perform ng the hazard determ nation on a product

m xture which contains ethanol as one of the hazardous
i ngredients, a chem cal manufacturer nust, under the
HCS, include nention of ethanol as a hazardous

i ngredient on the MSDSs, along with the findings as
publ i shed in the | ARC nonograph. As part of the hazard
determ nation, manufacturers nust consider exposures to
t he chem cal product that would occur under normal
conditions of use or in foreseeabl e energencies, and
toxicity associated with all routes of entry. If a
chem cal manufacturer were to fornulate a product which
cont ai ned ethanol as part of the m xture, but the
product’s intended use did not involve exposure through
i ngestion of the ethanol, the manufacturer could
docunent the intended use and resultant exposure
scenari os on the MSDSs but not |abel the product as a
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“carcinogen.” Again, the information about the
carcinogenicity of ethanol would need to appear on the
MSDSs, but since exposure under normal conditions of
use, etc., would not involve ingestion and since the
only evidence calling ethanol a human carci nogen cones
from studi es invol ving chroni c al coholic beverage

i ngestion, the weight of the evidence would preclude
the requirenment to warn of carcinogenic hazards on the
| abel of the product.

Exposure cal culations are not permtted in determning
whet her a hazard nust appear on a label. |If thereis a
potential for exposure other than in mnute, trace or
very small quantities, the hazard nust be included when
substantiated as required by the HCS. Suppliers may
not excl ude hazards based on presuned | evels of
exposure downstream (i.e., omtting a carcinogenic
hazard war ni ng because, in the supplier’s estinmate,
presuned exposures will not be high enough to cause the
effect). The hazard is an intrinsic property of the
chem cal. Exposure determ nes degree of risk and
shoul d be addressed in training prograns by the
downst r eam enpl oyer

The | abeling requirenments for shipped containers

| eavi ng the workpl ace apply regardl ess of whether the

i ntended destination is interstate or intrastate. |If
the shipnent is to another establishnment, even within

t he same conpany, the shipped | abeling provisions
apply. Even seal ed containers intended for export mnust
conply with the | abeling provisions if these containers
| eave the workplace and if downstream enpl oyees such as
dock workers nmay be exposed to the hazardous
chem cal (s).

Cont ai ners nust be | abel ed as soon as practicable
before | eaving the workplace. |If the container is a
tank truck, rail car, or other vehicle carrying a
hazardous chem cal (s) not already in a | abel ed
container(s), the appropriate |abel or |abel
information may either be posted on the tank or
vehicle, or attached to the acconpanyi ng shi pping
papers or bill of |ading. Enployers purchasing
hazardous chem cals nmust ensure that their enpl oyees
are aware of the |abel warning before potenti al
exposure to incomng chem cals occur. A |abel may not
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be shi pped separately, even if it is prior to shipnment
of the hazardous chem cal since to do so defeats the

i nt ended purpose which is to provide an i medi ate
hazard warning. Mailing |abels directly to purchasers
wi || bypass those enpl oyees involved in transporting

t he hazardous chemcal. (Note the exception in (f)(2)
for solid netals. Containers of solid netals not
otherwi se neeting the definition of an article need to
be | abeled only with the initial shipment (unless the
information on the |abel changes).)

Al t hough no explicit requirenent exists regarding the
updating of | abels when new i nformati on becones
avai | abl e, the warning would no | onger be appropriate
if the MSDSs contai ned new hazard information that
needed to be included on the |abel. Since the MSDSs
nmust be updated within three nonths of receipt of new
information, the |abel nust be, too, in order to
accurately reflect the MSDSs infornmation. Note that
distributors have no affirmative obligation to create
the container |abeling information for hazardous

chem cals which they nerely send unchanged to their
custoners, but they do have the responsibility to
obtain mssing |labels fromthe chem ca

manuf acturer/inporter. D stributors nmust duplicate

| abel information on chem cals which they repackage.

(f)(5) An enployer’s obligation to | abel in-plant containers
and of hazardous chemi cals requires that all appropriate
(f)(e) hazard warni ngs appear on the |abel pursuant to

(f)(5)(ii). For exanple, an enployer who elects to

| abel only some of the health hazard warni ngs
associated wth the chem cal while omtting other
recogni zed hazards, such as carcinogenicity,

sel ectively deprives his enployees of critical hazard
information and shall be cited under (f)(5)(ii).
However, if the downstream enployer has relied in good
faith on the adequacy of the | abel as prepared by the
chem cal manufacturer and the | abel contains an

i nadequat e hazard warning(s), the CSHO shall follow the
referral procedures outlined in K 7.a.(7) of this

i nstruction.

For purposes of review ng alternative in-plant |abeling

met hods under (f)(6), the CSHO shall note that this
provision allows alternative nmeans of identification
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only in the event that an enpl oyer chooses to forego

| abeling an in-plant container under (f)(5). Thus, an
enpl oyer may not claimthat it supplenented its parti al
conpliance with (f)(5)(ii); i.e., labeling only sonme of
the chem cal’s health hazard warnings, with one of the
alternative neans of identification enunerated in
(f)(6). The key to evaluating the effectiveness of any
alternative labeling nethod is to determ ne whether it
provi des an i medi ate visual warning of the chem ca
hazards of the workplace, identifies the applicable
chem cal and container, and conveys the appropriate
hazard warnings. The alternative |abeling system nust
al so be readily accessible to all enployees in their
wor k area throughout each workshift. For purposes of
this provision, the term*“other such witten materials”
does not include material safety data sheets used in
lieu of |abels.

Car ci nogen Label i ng.

As specified in the rule, chem cals which have been

i ndi cated as positive or suspect carcinogens by either OSHA,
the International Agency for Research on Cancer (1ARC) or

t he National Toxicology Program (NTP) w |l be considered to
be carcinogenic for purposes of the HCS

Those chem cals identified as being “known to be

carci nogeni c” and those substances that nay “reasonably be
anticipated to be carcinogenic” by NIP nust have carci nogen
war ni ngs on the label and information on the MSDSs. For
NTP, appearing on the annual listing constitutes a positive
finding of suspect or confirnmed carcinogenicity.

OSHA' s conpr ehensi ve substance specific regulations in
Subpart Z of 1910 contain provisions for |abeling.
Therefore, containers of hazardous chem cals |abeled in
accordance with the substance specific standard wll be
deened to be in conpliance with the health effects | abeling
requi renents of the standard. An exception to this is
OSHA' s For nmal dehyde Standard, for which an adm nistrative
stay of the hazard communi cation provisions (sections

(m (1)) and (mM(l1)(ii)) is in effect. The HCS is
enforceable for these provisions of the formal dehyde

st andar d.
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It should be noted that in many instances the | abeling
requi renents of the conprehensive substance specific
standard address only carcinogenicity and do not address
acute health hazards or physical hazards. Those chem cals
regul ated by OSHA as carci nogens in substance specific
standards that include | abeling requirenents are |isted
bel ow

Asbest os

4- Ni t r obyphenyl

Al pha- Napt hyl am ne

Met hyl Chl or onet hyl Et her
3,3" Dichlorobenzidine (and its salts)
Bi s- Chl or onet hyl Et her

Bet a- Napht hyl am ne
Benzi di ne

4- Am nodi phenyl

Et hyl enei m ne

Bet a- Pr opi ol act one

2- Acet yl am nof | uor ene

4- Di net hyl am noazobenzene
N- Ni t r osodi net hyl am ne

Vi nyl Chloride (and Pol yvi nyl Chlori de)
| norgani ¢ Arsenic

1, 2 Di br onp- 3- Chl or opr opane
Acrylonitrile

Et hyl ene Oxi de

For mal dehyde

Benzene

In addition to those chemcals for which OSHA has substance-
speci fic standards, OSHA has set new perm ssible exposure limts
for several substances based on avoi dance of cancer. These
substances are specified in the preanble to the Air Contam nants
rul e published January 19, 1989. (See Table Cl15-1 on pages 2669-
71 of the Federal Register notice of that date.)

| ARC eval uates chem cal s, manufacturing processes, and
occupational exposures as to their carcinogenic potential. The
| ARC criteria for judging the adequacy of avail able data and for
eval uating carcinogenic risk to humans were established in 1971
(Vol unes 1-16) and revised in 1977 (Volunes 17 and foll ow ng).

The indi vi dual nonographs contain eval uations on specific

chem cals or processes. At the conclusion of each eval uation,
| ARC provides a summary eval uation for the individual chem cal
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Periodically, 1 ARC publishes Supplenents in which chem cals that
have al ready been evaluated in previous nonographs are

reeval uated. In cases where a chem cal has been reeval uated, the
nost recent | ARC eval uation shall be relied upon.

| ARC provides a summary in Supplenment 7 of the chem cals which
have been evaluated in Volunes 1-42. Table | of Supplenment 7

provides a summary eval uation of all chem cals for which human
and animal data were considered. Table |I of Supplenent 7 also
provides a summary classification of a chem cal’s carcinogenic
risk:

Goup 1 - The agent is carcinogenic to humans.

G oup 2A - The agent is probably carcinogenic to humans.

Goup 2B - The agent is possibly carcinogenic to humans.

G oup 3 - The agent is not classifiable as to its
carcinogenicity to humans.

G oup 4 - The agent is probably not carcinogenic to

humans.

All 1TARC |isted chemcals in Goups 1 and 2A nust i nclude
appropriate entries on both the MSDSs and on the label. Goup 2B
chem cal s need be noted only on the MSDSs.

| ndi vi dual nonographs have been published subsequent to

Suppl enent 7. For purposes of conpliance with the MsSDSs and

| abeling requirenents, the I ARC nonograph’s sunmary eval uation
for the chem cal can generally be relied upon but it nay be
necessary to review the actual evaluations. |[In sone cases, a
group of conpounds nmay be listed in the summary as carci nogenic
but cl oser exam nation of the appropriate nonograph wll reveal
that 1 ARC had data to support the carcinogenicity of only certain
conpounds. Those conpound are the only ones covered by the HCS
| ARC al so eval uates specific industrial processes or occupations
for evidence of increased carcinogenicity. Findings that an
occupation is at increased risk of carcinogenicity, wthout
identification of specific causative agents, do not affect |abel
or MSDSs requirenents.

In addition, the existence of one valid, positive study

i ndi cating carcinogenic potential in either animals or humans is
sufficient basis for a notation on the MSDSs. Further, if such

A-25



OSHA Instruction CPL 2-2.38C
OCT 22 1990
Office of Health Compliance Assistance

studi es include positive human evi dence, then the | abel nust
cont ai n carci nogen hazard war ni ngs.

Table 1, below, represents a general guide regarding the |abeling
and MSDSs requi renments under the HCS. The existence of positive
human evi dence on carci nogenicity always requires carcinogen
warni ngs on the label. In addition, there may be instances where
a carcinogen warning may be required for a chemcal that is not
listed by 1 ARC or NTP but multiple animal studies indicate
carcinogenicity. Such cases shall be reviewed by the Regi ona
Adm ni strator and coordi nated by the Directors of Conpliance and
Heal t h St andards Prograns.
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TABLE 1

GUI DANCE FOR MSDS AND LABEL NOTATI ONS
FOR CARCI NOGENS

Sour ce VBDS Label
Regul at ed by OSHA as X X
a carcinogen
Li sted on NTP X X
Car ci nogen Report
| ARC --Goup 1 X X
| ARG - Group 2A X X
| ARC-- G oup 2B X Not Required
| ARC-- G oup 3 Not Required Not Required
| ARC-- G oup 4 Not Required Not Required
One Positive Study- X Not Required
Ani mal Only
Mul tipl e Aninmal X Depends on
St udi es wei ght of

evi dence; N. O
revi ew needed.

One Positive Study- X X
Sone Human Evi dence

G ven the above criteria, benzene, which is regul ated by OSHA as
a carcinogen and for which several valid, positive human studies
exi st, would require both MSDSs and | abel notations whereas a
subst ance for which only sone ani mal data exi st does not.

Pol yvinyl resin nust be | abel ed as a carci nogen but final nolded
and extruded products do not need to be (as per 29 CFR
1910.1017). (See also the discussion on |ARC s determ nation on
t he carcinogenicity of “Alcohol Drinking,” | ARC Monograph No. 44,
as it pertains to | abeling requirenents (page A-15).)

Mat eri al Saf ety Data Sheets.

(9)(1) Chem cal manufacturers/inporters who choose to purchase
data sheets for their products frominformation
services, rather than devel oping themthensel ves,
retain responsibility for providing the sheets and for
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assuring their accuracy. Enployers who in good faith
choose to rely upon the sheets provided to them by the
chem cal manufacturer/inporter assunme no responsibility
for their contents.

The MSDSs requirenents apply to free sanpl es provided
by chem cal manufacturers and inporters since the
hazards remain the sanme regardl ess of the cost to the

enpl oyer.

Even though solid netals are covered differently under
the | abeling requirenents, the full MSDSs requirenments
still pertain.

Chem cal manufacturers often receive requests for MSDSs
fromcustoners for chemcals or article which are not
covered under the HCS. The HCS does not require NMSDSs
to be provided under those circunstances. |If the

chem cal manufacturer/inporter chooses to provide the
MSDSs as a customer service, it may be noted on the
sheet that the chem cal or article has been found by
the conpany not to be covered by the rule. For
exanpl e:

This product is not considered to be or to contain
hazardous chem cal s based on eval uati ons nmade by
our conpany under the OSHA Hazard Commruni cation

St andard, 29 CFR 1910. 1200.

The MSDSs may not indicate that OSHA has nmade such a
finding for the product since the Agency does not make
such case-by-case hazard determ nati ons.

The safety and heal th precautions on the MSDSs nust be
consistent wth the hazards of the chemcals. Sone
MSDSs i ncl ude reconmendations for protective neasures
that are for “worst case scenarios,” e.g., recommendi ng
supplied air suits for products of relatively | ow
toxicity. The HCS requires that accurate information
be provided on the MSDSs. This applies as nuch to
“overwar ni ng” on the MSDSs/| abel as well as the absence
of information (“underwarning”).

Scrap dealers are generally considered distributors

and, since their products are not articles, would NOT
be exenpt fromthe HCS. |If their suppliers are
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(9)(2)

furnishing articles which they did not manufacture,
(such as a broken refrigerator), the supplier is not
required to provide a | abel or MSDSs. However, if
their suppliers added hazardous chemcals to the
article, as would be the case if an enpl oyer scraps

pi pes that contained a hazardous chem cal and conti nues
to contain its residue, the supplier nmust provide a

| abel and MSDSs to the scrap dealer. In addition,
“article” manufacturers that sell for scrap those
produced itens that fail specification or supplier who
provi de, for exanple, netal tailings froma

manuf acturi ng process, are considered by OSHA to have
the required know edge of the item s constituents and
must devel op and transmt MSDSs and | abels to
downstream scrap deal ers.

The OSHA Form 20 has been obsol ete since May 1986.
Sinply following the titles of the blocks to conplete
the Form 20 will not result in an appropriate sheet,

but it could be nodified to conply. Any format is
acceptable, as long as the required information is

i ncluded. OSHA has published a sanple MSDS=, form
nunber OSHA-174. This is an optional formwhich may be
used to conply with the HCS

The requirenent that the MSDSs be in English is
intended to prevent inporters of chemcals from
transmtting MSDSs witten in a foreign | anguage.
However, this requirenment was not intended to prevent
the translation into foreign | anguages to aid enpl oyee
under st andi ng.

| f a hazardous chem cal is present in the mxture in
reportable quantities (i.e., 0.1 percent for

carci nogens, and 1 percent for other health hazards),

it nmust be reported unless the m xture has been tested
as a whole or unless the material is bound in such a
way that enpl oyees cannot be exposed. |[If there really
is no exposure (and the standard defines exposure as

i ncluding potential as well as neasurabl e exposure by
any route of entry), either under nornmal conditions of
use or in a foreseeable energency, then the chemcal is
not covered by the standard. (See paragraph (b)(2).)
In the case of m xtures that are liquid, this provision
has to be considered very carefully. For exanple, if
silica |l£ present in a wet mxture it is possible that,
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if the mxture dries upon application, there is a
potential for the silica to becone airborne, and thus a
potential for exposure. The presence of silica nust be
i ndicated on the MSDSs for the liquid mxture in this
si tuation.

For m xtures, if the enployer is assumng the m xture
has the sanme hazards as its hazardous conponents (i.e.,
no test data on the mxture as a whole), the cat.
sheets for the conponents will satisfy the requirenents
of the standard for a data sheet for the m xture.

These MSDSs nmust be physically attached to one anot her
and identified in a manner where they can be cross-
referenced with the label. This approach is acceptable
provi ded the MSDSs includes the PEL, TLV, and other
exposure limts for each ingredient that has been
determ ned to be a health hazard.

| nformati on nmust al so be included on the MSDSs for
ingredients of a mxture present in concentrations of

| ess than 1% (or 0.1% for carcinogens) when the

hazar dous substance may be released in a concentration
whi ch exceeds a PEL or TLV or may present a health risk
to exposed enpl oyees. An exanple of the latter may be
TDI because it is a sensitizer in very snal
concentrations, thereby presenting a health risk that
nmust be noted on the MSDSs.

A statenent that the chemcal is not a carcinogen is
not required nor nust the MSDSs format include a space
for such a statenment. However, if the format used
provi des a space for a carcinogen entry, one nust be
made since no bl ank spaces nay be present on the NMSDSs.

The MBSDSs nust include a tel ephone nunber for energency
information. There is no requirenment that the
responsi ble party staff a tel ephone Iine with personnel
who can respond to an energency 24 hours a day. The
hours of energency |ine operation are determ ned by the
chem cal manufacturer and should be set after

consi dering the thoroughness of the MSDSs, the hazards
of the chemcals, the frequency of use and i medi acy of
i nformati on needs, and the availability of information
t hrough alternative sources. One effective alternative
used by sone suppliers is to have a tel ephone answeri ng
machi ne that is on when the facility is closed. The
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(9)(3)

(9) (4)

(9) (5)

(9) (6)

message refers callers to the appropriate official in
the event of an energency.

The standard requires that all blocks on a form be
conpl eted. Because the standard is performance-
oriented, however, enployers are free to devel op MSDSs
in any format they wsh (as long as it contains the
required information). Conputer-generated MSDSs do not
have to include fields which do not apply to the

chem cals for which it is being used.

Where the evidence can support the fact that a class or
famly of chem cals presents simlar health hazards, it
woul d be appropriate to report those findings on the
MSDSs with respect to the entire class or famly.

Thus, a “generic” MSDSs may address a group of conpl ex
m xtures, such as crude oil or natural gas, which have
simlar hazards and characteristics because their

chem cal ingredients are essentially the sane even

t hough the specific conposition varies in each m xture.

Par agraph (g)(5) requires new or significant
information to be added to the MSDSs within three
months. The Air Contam nants Rule, 29 CFR 1910. 1000,
was promul gated January 19, 1989, and set new PELs for
164 substances not previously regulated by OSHA and

| owered the PELs for 212 substances. These new PELs
must appear on the MSDSs. The “old” PELs, referred to
as the “transitional limts,” air contamnant |limts
whi ch nust be net via the use of engineering controls,
may al so appear on the MSDSs, but as “new or
significant” information regarding the hazard of a
chem cal, the new PELs nust now be included on the
MSDSs .

Citations for inconplete or inaccurate MSDSs/| abel s
shal | include an abatenent requirenent for the
transmttal of corrected MSDSs/|abels to all custoners
wi th the next shipnment of the chem cal

Thi s paragraph contains the obligation for an enpl oyer
to obtain the MSDSs as soon as possible if it was not
provided with the shipnent. It is not necessary for
the enpl oyer to performa hazard determ nation but only
to request the MSDSs. |If the container |abel indicates
a hazard, the enployer will know an MSDSs i s necessary.
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(9) (6)

and

(9) (7)

(9) (7)

(9)(8)

Chem cal manufacturers and inporters have an
affirmative duty to provide MSDSs to distributors and
enpl oyers. Thus, a chem cal manufacturer and/or
inporter shall be cited under (g)(6) if they w thhold
sendi ng MBDSs to downstream users with an initial

shi pment or with the first shipment after updating an
MSDSs, pending a separate paynent for the MSDSs, .
Simlarly, under (g)(7), distributors have an
affirmative duty to provide MSDS. to other

di stributors and downstream enpl oyers and cannot

wi t hhol d sendi ng the MSDSs pendi ng separate paynent.

See Definitions (c), in this Appendi x, for a discussion
of commercial account. Enployers purchasing hazardous
chemcals froma retail distributor, whose enpl oyees
will be required to use those chemcals wth a greater
frequency and duration of exposure than that of regul ar
consuners, mnust request the MSDS(s) fromthe retai
distributor in order to provide his enpl oyees
protection under the HCS

This provision requires MSDSs or electronically

accessi ble MSDSs to be maintained on site. Readable
copy of MBDS(s) nust be available on-site. This nay be
acconplished by the use of conmputers with printers,

m cr ofi che machi nes, and/or tel efax machi nes, any of

whi ch woul d neet the intent of the standard. The key
to conpliance with this provision is that enpl oyees
have no barriers to access to the information and that
t he MSDSs be avail able during the workshift. \When
direct and i mmedi ate access to paper or hard-copy MSDSs
does not exist, CSHOs should eval uate the performance
of the enployer’s system by requesting a specific
MBDSs. Mere provision of the requested information
orally via tel ephone is not acceptable.

CSHOs nust exercise judgnment in enforcing this
provision. Factors that nmay be appropriate to consider
when determning if MSDSs are readily accessible may

i ncl ude: Must enpl oyees ask a supervisor or other
managenent representative for the MSDSs? Are the sheets
or alternative nmethods maintained at a | ocation and
under conditions where enpl oyees can refer to them
during each workshift, when they are in their work
areas? If a conputer or FAX systemis used, do

enpl oyees know how to operate and obtain information
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fromthe systenf? Enpl oyees nmust have access to the
MSDSs and be able to get the informati on when they need
it, in order for an enployer to be in conpliance with
the rule.

On nul ti-enpl oyer jobsites, enployers who produce, use
or store hazardous chem cals in such a way that other
enpl oyers’ enpl oyees are exposed nust al so provide
copies of or access to MSDSs as discussed in section
(e) of this Appendix. Again, actual paper copies of
data sheets, conputer term nal access, FAX, or other
means of providing readabl e copy on-site are permtted,
as long as no barriers to enpl oyee access exi st.

| f enpl oyees work at nore than one site during the
shift, they nust be able to imediately obtain the
MBDSs information in an energency. While the MSDSs may
be maintained at a central location in the primary

wor kpl ace facility, a representative of the enpl oyer
must be available at that central |ocation to respond
to requests for energency information via tel ephone or

Computeri zed data sheets are permtted as |ong as they
are readily accessible to enployees (i.e., enployees
have been trai ned and know how to operate the conputers
or otherw se access the MSDSs files) Many |larger firns
use termnals in plant and train key enployees to
access them This is acceptable, as long as the

i nformati on can be obtained during any work shift, as
required by the HCS. Simlarly, the use of telefax
machi nes to obtain MSDSs is acceptable as |ong as the
systemis reliable and readily accessible while

enpl oyees are in their work areas during all work

(9)(9)
ot her neans.
(9)(10)
shifts.
Empl oyee I nformati on and Tr ai ni ng.
(h)

Enpl oyees are to be trained at the tinme they are
assigned to work with a hazardous chem cal. The intent
of this provisionis to have information prior to
exposure to prevent the occurrence of adverse health
effects. This purpose cannot be net if training is

del ayed until a | ater date.
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Additional training is to be done whenever a new hazard
is introduced into the work area, not a new chem cal
For exanple, if a new solvent is brought into the

wor kpl ace, end it has hazards simlar to existing
chem cals for which training has already been
conducted, then no new training is required. o
course, the substance-specific data sheet nust be
avai | abl e, and the product nust be properly | abel ed.

If the newy introduced solvent is a suspect

carci nogen, and there has never been a carcinogenic
hazard in the workpl ace before, then new training for
carci nogen hazards nust be conducted in the work areas
where enpl oyees will be exposed to it.

Conpl ete retraining of an enpl oyee does not
automatically have to be conducted when an enpl oyer
hires a new enpl oyee, if the enployee has received
prior training by a past enpl oyer, an enpl oyee uni on,
or any other entity. It is highly unlikely that no
additional training will be needed since enployees wl|
need to know the specifics of their new enpl oyers’
prograns such as where the MSDSs are | ocated and
details of the enployer’s in-plant |abeling system if
appropri ate.

If it is determ ned that an enpl oyee has not received
training or is not adequately trained, the current

enpl oyer will be held responsible regardl ess of who
provided the training to the enpl oyee. An enployer,
therefore, has a responsibility to eval uate an

enpl oyee’ s | evel of knowl edge with regard to the
training and information requirenents of the standard,
and the enpl oyer’s own hazard commruni cati on program

i ncl udi ng previous training the enpl oyee may have
received. The training requirenents also apply if the
enpl oyer becones aware via the multi-enployer worksite
provi sion of exposure of his enployees to hazards for
whi ch t hey have not been previously trained.

Trai ni ng need not be conducted on each specific

chem cal found in the workplace, but may be conducted
by categories of hazard (e.g., carcinogens,
sensitizers, acutely toxic agents) that are or may be
encountered by an enpl oyee during the course of his
duties. This approach to training may be especially
useful when training enpl oyees about the types of
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hazards they may encounter at another enployer’s
wor ksi te.

A frequently overl ooked portion of the training
provisions is that dealing with energency procedures.

If the chemcal is very hazardous, nore information
woul d be expected to be provided on the MSDSs and,
therefore, the training for energency procedures,

i ncluding informati on about the characteristics of the
chem cal and precautions to be taken would need to be
nore extensive. Section 1910.1200(h) requires training
of enpl oyees on (anmong ot her things) the neasures

enpl oyees can take to protect thensel ves from hazards

i ncl udi ng enmergency procedures and an expl anati on of
the information on the MSDSs. Section (g)(2)(viii) of
the HCS requires the MSDSs to address safe handling and
use of chem cals which includes cleanup of spills and

| eaks. Section (g)(2)(x) requires the MSDSs to address
energency and first aid procedures.

Questions have arisen regarding the interface of

1910. 120 training requirenments for energency procedures
and those for the HCS. The scope and extent of
training regardi ng energency procedures w ||
necessarily be dependent upon the desired response of
enpl oyees to an energency. |If the enployer intends to
nmerely evacuate the work area, the training in

ener gency procedures would be quite sinple and limted
but should include informati on on the energency al arm
systemin use at the worksite and evacuati on routes and
areas where applicable. However, if the enpl oyees are
expected to take appropriate action to noderate or
control the inpact of the energency in a simlar
fashi on as energency responders woul d, then additi onal
training wll be required. At a mninmum training

t hese responders on the “energency procedures” required
under section (h) should include, as applicable, |eak
and spill cleanup procedures, appropriate PPE
decont am nati on procedures, shut-down procedures,
recogni zing and reporting unusual circunstances
(incidents), and where to go (evacuate to) in an

emer gency.

G ving an enpl oyee a data sheet to read does not

satisfy the intent of the standard with regard to
training. The training is to be a forumfor explaining
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to enpl oyees not only the hazards of the chemicals in
their work area, but also how to use the information
generated in the hazard comuni cation program This
can be acconplished in many ways (audiovisuals,

cl assroominstruction, interactive video), and should
i nclude an opportunity for enployees to ask questions
to ensure that they understand the information
presented to them

Furthernore, the training nust be conprehensible. If
t he enpl oyees nust receive job instructions in a

| anguage ot her than English, then training and
information will probably also need to be conducted in
a foreign | anguage.

Trade Secrets.

()2 The designation of an incident as a “nedi cal energency”
is left to the discretion of the treating physician or
nur se.
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Appendi x B

Sanpl e Letter NMSDS/ Label Query

Dear (Name or Position of Responsible Enpl oyer Representative):

Representatives of the Occupational Safety and Health

Adm ni stration (OSHA)/or State plan designated agency recently
visited/ or corresponded with (conpany nanme), which purchases the
foll ow ng chem cal (s) from your conpany:

(List chem cals, products)

OPTI ON 1: At the tinme of the visit, (conpany nane) did not
have Material Safety Data Sheets (MSDS)/| abels for
t hese products despite their prior request for it.

OPTI ON 2: At the tinme of the visit, Material Safety Data
Sheets (MBDS)/| abel s supplied by your conpany were
found to be deficient. (Describe the specific
deficiencies.)

You are required under OSHA's Hazard Commruni cation Standard (29
CFR 1910. 1200) or your State's right-to-know |law to perform
hazard determ nati ons, |abel containers, and provide the MSDS for
al | hazardous chem cal s which you produce or inport. A copy of
the standard is provided for your reference. Please immediately
send properly conpleted material safety data sheets/|abels for
the chemcals |isted above to your custonmer and a copy to ne. |If
this information is not received within 30 days, an inspection of
your establishnment may be conduct ed.

| f the MSDS/| abel described above was deficient, you are al so
required to send revised copies to all of your custoners with the
first shipnent after a MSDS/ | abel is revised.

Thank you for your assistance. |If you have any questions
regarding this matter, please feel free to contact ne at (insert
t el ephone nunber).

Si ncerely,

Area Director
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Appendi x C

Hazard Eval uati on Procedures

The hazard eval uation procedures required by the standard are
performance-oriented. Basically, OSHA's concern is that the
information on | abels and data sheets, and in the training
program is adequate and accurate. Although specific procedures
to follow and nunber of sources to be consulted cannot be

est abl i shed, general guidance can be provided. The hazard

eval uati on process can be characterized as a “tiered” approach--
the extent to which a chem cal nust be eval uated depends to a

| arge degree upon the common know edge regardi ng the chem cal,
whether its health effects are under review, and how prevalent it
is in the workpl ace.

1. The first step for CSHO s evaluating chemcals is to
determ ne whether the chemical is part of the “floor” of
chem cals to be considered hazardous in all situations.

a. The fl oor of chem cals consists of three sources. They
are as foll ows:

(1) Any substance for which OSHA has a perm ssible
exposure Iimt (PEL) in 1910. 1000, or a
conpr ehensi ve substance-specific standard in
Subpart Z. This includes any conpound of such
subst ances where OSHA woul d sanple to determ ne
conpliance with the PEL.

(2) Any substance for which the Anerican Conference of
Governnental |Industrial Hygienists (ACGH) has a
Threshold Limt Value (TLV) in the latest edition
of their annual list is to be included in the
Hazard Communi cation Program Any m xture or
conbi nation of these substances would al so be
i ncl uded.

(3) Any substance which the National Toxicol ogy
Program (NTP) or the International Agency for
Research on Cancer (1 ARC) has found to be a
suspect or confirnmed carcinogen or which OSHA
regul ates as a carcinogen is to be included in the
Hazard Communi cati on Program
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b. Sources to generally establish hazards of the chem cals

that are part of the floor of hazardous chem cals
covered by the standard:

The OSHA Chem cal | nformati on Manual , OSHA
| nstruction CPL 2-2.43, COctober 20, 1987.

NI OSH OSHA Cccupati onal Heal t h Gui del i nes.

Docunentation for the Threshold Limt Val ues.

NTP Summary of the Annual Report on Carcinogens.

| ARC Monogr aphs.

In addition, the CSHO should check the NI OSH Reqi stry

of Toxic Effects of Chem cal Substances (RTECS) to
i f any hazards are indicated which do not appear i
t hese sources. |If there are, further study should
done to evaluate the hazards. RTECS shoul d never
considered a definitive source for establishing a
hazard since it consists of data that has not been

evaluated. It is, however, a useful screening
resour ce.
2. The second step is to consult other generally avail able
sources to see what has been published regarding the
chemcal. Patty's Industrial Hygi ene and Toxi col ogy wo

be one such source. OCIS contains a nunber of other

see
n

be
be

ul d

chem cal information sources. Material Safety Data Sheets
avai |l abl e through information services would al so be useful.

3. The third step, for those chem cals where information is not
readily avail able or where such available information i s not

conplete, is to perform searches of bibliographic data

bases. In general, the National Library of Medicine (NLM

servi ces should be used. These include the Toxicol ogy

Dat a

Bank (TDB), TOXLINE, and MEDLARS. The information generated
by these data bases should be evaluated using the criteria
in Appendix B of the HCS; i.e., to qualify as an acceptable

study, it nust be conducted according to scientific
principles (e.g., in animal studies, nunber of subjects

is

adequate to do statistical analyses of the results; contro

group is used, and the study nust show statistically

significant results indicating an adverse health effect).

Thi s eval uation obviously requires a subjective,
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pr of essi onal assessnent. Any questions should be referred
to the Directorate of Conpliance Prograns, Ofice of Health
Conpl i ance Assistance (through the Regional Ofice) for
assistance. |In general, uncorroborated case reports and in
vitro studies, such as Anes tests, are useful pieces of

i nformation, but not definitive findings of hazards. Aninal
studi es invol ving species other than those indicated in the
acute hazard definitions nust be evaluated as well. The
acute hazard definitions are not included in the standard to
“categorize” chemcals but rather to establish that

chem cals neeting those definitions fall under the coverage
of the standard.

4. In sone cases, the only information avail able on a substance
may be enpl oyer-generated data. |If the enployer indicates
that such information is the basis for the hazard
eval uation, the CSHO shall ask to see it to conplete the
OSHA eval uati on.

5. In cases where the enpl oyer denies the CSHO access to its
own hazard data and no published data on the chem cal can be
found to review the sufficiency of the hazard determ nati on,
the Regional Ofice shall be contacted for assistance in
obtai ning an adm nistrative subpoena. The Directorate of
Conpl i ance Prograns shall be contacted if assistance is
required in order to obtain unpublished chem cal hazard
informati on avail abl e from ot her Federal agencies such as
Envi ronnment al Protection Agency.

6. | f an enpl oyer has found any chemi cal to be nonhazardous,
and the CSHO has reason to believe it is hazardous, further
investigation is required. The definitions of hazard in the
standard are very broad, and it is not expected that many
chem cal s can be consi dered nonhazardous under this
approach. Those nost |likely to be exenpted woul d be
chem cal s that pose no physical hazards, and which have
| ethal dose findings above the |imts found in the acute
hazard definitions.

7. In sone cases, the enployer may not have addressed in the
Hazard Communi cation Program a specific chem cal that the
CSHO knows to be present through know edge of the process or
t hrough sanpling or other investigation of the workpl ace.
This situation should also be further investigated. |If the
CSHO has information to indicate that there is a hazard, the
enpl oyer nust be able to defend the finding of no hazard.
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NOTE:

Appendi x D

Guide for Review ng MSDS Conpl et eness

Thi s gui de has been devel oped for use as an optional
aid during inspections.

During CSHO review for Material Safety Data Sheet conpl et eness,
the foll owm ng questions may be hel pful:

1

Do chem cal manufacturers and inporters have an MSDS for
each hazardous chem cal produced or inported into the United
St at es?

Do enpl oyers have an MSDS for each hazardous chem cal used?
|s each MBDS in at |east English?

Does each MSDS contain at |east the:

(a) ldentity used on the |abel?

(b) Chem cal and common nane(s) for single substance
hazar dous chem cal s?

(c) For mxtures tested as a whol e:

(1) Chemcal and common nanme(s) of the ingredients
whi ch contribute to the known hazards?

(2) Common nane(s) of the mxture itself?
(d) For mxtures not tested as a whol e:

(1) Chemcal and common nanme(s) of all ingredients
whi ch are health hazards (1 percent concentration
or greater), including carcinogens (0.1 percent
concentration or greater)?

(2) Chemcal and common nanme(s) of all ingredients
whi ch are health hazards and present a risk to
enpl oyees, even though they are present in the
m xture in concentrations of |ess than percent or
0.1 percent for carcinogens?
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(e)

()

(9)

(h)

(1)
(1)

(k)

(1)

(m

(n)
(0)

Chem cal and common nane(s) of all ingredients which
have been determ ned to present a physical hazard when
present in the m xture?

Physi cal and chem cal characteristics of the hazardous
chem cal (vapor pressure, flash point, etc.)?

Physi cal hazards of the hazardous chem cal i ncluding
the potential for fire, explosion, and reactivity?

Heal t h hazards of the hazardous chem cal (i ncluding
signs and synptons and nedi cal conditions aggravated)?

Primary routes of entry?

OSHA perm ssi bl e exposure limt (PEL)? The American
Conference of Governnental Industrial Hygienists
(AC@ H) Threshold Limt Value (TLV)? O her exposure
[imt(s) (including ceiling and other short term
[imts)?

I nformation on carcinogen listings (reference OSHA
regul at ed carci nogens, those indicated in the National
Toxi col ogy Program (NTP) Annual Report on Carci hogens
and/or those listed by the International Agency for
Research on Carcinogens (1ARC))?

NOTE: Negati ve concl usi ons regardi ng
carcinogenicity, or the fact that there is no
informati on, do not have to be reported
unl ess there is a specific space or blank for
carcinogenicity on the form

Ceneral ly applicable procedures and precautions for
safe handling and use of the chem cal (hygienic
practices, maintenance and spill procedures)?
CGeneral ly applicable control neasures (engineering
controls, work practices and personal protective
equi pnent) ?

Pertinent energency and first aid procedures?

Date that the MSDS was prepared or the date of the | ast
change?
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(p) Nane, address and tel ephone nunber of the responsible
party?

5. Are all sections of the MSDS conpl et ed?
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